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101 :tzm“%mi 1§ "tm» Briat : |
real property located in the County of Lo&hul“, suu o! o
California, more particularly do:cribod 1n !:hibii Wt "

attached hereto and ineorporated herein, uhich is herein-
after called the "Property.” The Property contains approxi-

mately 30 acres of land in Marina del Rey.

1.02. Original Lease. By lease dated July 30, 1968,
and subsequent amendments‘(collectively the "Original
Lease”), County leased the Property to Lessee. The parties
hereto are creating a separate parcel out of a portion of
the Property leased pursuant to the Original Lease in con-
junction with the financing and construction of commercial
buildings thereon. The leasehold estate created by the

Original Lease has been modified to reflect the creation of



Restated Leases, one of which affects th; ‘Property excl

the Premises (the "Improved Parcel™) as sbnwn on Exhibit B.

- and the other of which is this dommjk" g

1. M PumuL Intglrutién, 4
Amended M:ﬁ;vn»tatcd Lease, which 1:
“Lease," are to crcnte a uparﬂ:mgﬁf'_ conjumet !
the financing and constructiom of ¢mc§gl Mildinsa (s
Luxury, First-Class hotel and related buil_cli.ngs) thereon, ~t°A
provide for the construction and op&ning on the Premises 6f
a Luxury, First-Class hotel, to regulate the design and
improvement of such project, and to consolidate into a sin-
gle document all of the terms and conditions for the leasiné
of the Premises from the County to Lessee. This Lease,
together with the exhibits attached hereto and incorporated
by reference, supersedes the Original Lease and constitutes
the entire agreement between the parties regarding the leas-
ing of the Premises, and there are no conditions, represen-
tations or agreements regarding the leasing of the Premises

which are not expressed herein. This Lease affects only the
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Premises and has no cti&et on thn Inpravudﬁt ;\' |
amendments to the Original Lease contained herciu cr. made

pursuant to the County s general powers snd tho lpecific

ditions set forth hntnintu

1.06. Definitions. Several terms in thin Lttic art

defined terms. For ease of reference, the definigigg of
many of those terms is contained in the context in which the
term is used. A listing of those defined terms, along with
other definitions not so defined in context, appears in
Article 17 of this Lease.

ARTICLE 2. TERM.

2.01. Term. Unless terminated earlier in accordance
with the provisions of this Lease, the term of this Lease
shall be for a period of approximately eighty (80) years.
The exact length of the term shall be determined in accor-

dance with Section 2.02.
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Lease shall commence upon the date 1t it executed by the

County. Unless sooner terminated in cccotdancc with the

containing betwesn two hundred ninotyﬂ hrta (293) and three
hundrad ci;ht (308) guast rooms and autxos, as well as res-

taurant and othnt facilitins dircctlyf: f;&;d*ga the opera-

‘tion of the hotel on the Premises, ine judinu the items

listed on Exhibit G ("Primary Uacs").;and unless such hotel
is coﬁitructéd, the Premises cannot be ﬁl‘d for any other
purpose. Except as specifically otherwise provided herein,
the Premises may be used for no other purposé.

3.01.A. Luxury First-Class Hotel. The initial

hotel improvements constructed on the Premises shall be con-
structed to the standards of a Luxury, First-Class hotel,
and the hotel shall be equipped, opened for business and
operated continuocusly for not less than sixty (60) days as a
"Luxury, First-Class hotel.”" As used in this Lease, the
term "Luxury, First-Class hbtel" shall mean: a hotel which

has been constructed in a manner comparable to a four (4)-



“

iree

Boston, Laguns Niguel and Naples, pre esen tly s LL
fication'of thia Section. »
3.01.B. Related Uses. In addition to the Primary

Tem-

a
"y

=t
il

Uses set forth in this Lease, Lessee may also us
ises for uses related to the Primary Uses. Such Related

Uses may be implemented only if requested by Lessee and spe-
cifically approved and authorized in writi

tor. “Related uses” are defined in the Specificatio

tion maintained in the records of County, a
specific approval and the imposition of appropriate limita-

tions as to the size and scope thereof.



VOQ.c, - Qther Marina Hotel Utcgy ~County acknowl-
edges and agtect that it shall permit Lessee to make such

additional uses of the Premises as County permits in other

hotels ground by County in Harina dcl_Rcyvlo long as

conduétnd;nny privatc or publ c‘nnilancc on ths

w'r_,‘

(:> ~ permit to be
h Premises, nor- conuit or pcrnit any waste thnrcon.;_

3. 02 l. Specific Prohibited Us g!. The follouin;
specific uses are specifically prohibited on the Premises:

(1) Fuel sales, except as may be specifi-
cally approved as a related use to serve.only tenahts and
guests of the Premises; “

(2) Boat or vehicle repair other than minor
(_ servicing or owner maintenance;

(3) Live bait sales;

(4) Sportfishing activities; and

(5) Shopping center, except as specialty
retail shops, as set forth in Exhibit G.

3.03. Active Public Use. The ultimate object of this

Lease is the complete and continuous use of the Premises by

and for the benefit of the public, without discrimination as



to-race or religion, the immediate object being the develop-
ment ind realization of the greatest possible revenue there-
from. It is agreed that said immediate and’ultiuate objects
are consistent and conpatible Accordinsly, Lessee cove-

uantn and agrce: that it will operate the Prcnis.: fulll{and f

‘ 1y to the end thtt the public lny enjoy -lxinui-
bcnntita nnd County may obtain -axi-Ul revenue therefrom.
Lcatuc and County agree that Lesso. nay restrict access to
the inprovenenta on the Premises so long as pedestrian
access along the bulkhead is left unimpaired. As used
hqrtin, “left unimpaired” shﬁll.uaan_loavin; open the fences
on both ends of the Premises during daylight hours.

‘ In the event of,#ny dispute or controversy relat-
ing hereto, this Lease shall be construed with due regard to
the aforesaid objects.

3.04, Signs, Awnings, Utility Lines, Aerials and

Antennae. County acknowledges that some signs and awnings
will be allowed on the Premises. No signs or awnings shall
be erected or maintained upon the Premises (other than
inside any buildings constructed by Lessee or Sublessee),
except those approved in advance by the Design Control
Board, which approval shall not unreasonably be withheld.

All utility lines shall be underground. Aerials and




antennse shall conform to the -ini-nlgitlndardlwpt,ggnatruc-

'-4.

tion and architectural treatment mentioned in Section k 02.

3.05. Hazardous Substances. Except during periods of

construction on the Premises, no goods, merchandise, or

-ntorial shnll b. knpt, stor«d or sold: in or on att' !ttt-
tses uhfﬁv“ %ﬁiﬁfiﬂﬁ way explosive g% R '
normsl utility and kitchen equipment (includin; futl for

emergency generators), and no offensive or d:ngerauaﬁtriﬁt.
business, or occupntion shall be carried on th.rein or '
thereon, and nothing shall be done on said Prcn;gct, which
will cause & suspension or cancellation qg th§V§§ég?inée4
upon the Premises or other premises and :ho_inyg&vclnnts
thereon; provided, however, nothing contsined herein shall
preclude a bolicy of self-insurance in accordance with Sec-
tion 11.06.

No machinery or apparatus shall be used or oper-
ated-on said Premises which will in any way injure said
Premises or improvements thereon, or adjacent or other prem-
ises, or improvements thereon; provided, however, that noth-
ing in this Section 3.05 shall preclude Lessee ffom
bringing, keeping, or using on or about the Premises such
materials, supplies, equipment, and machinery as are appro-
priate or customary in carrying on its said business, or

from carrying on its business in all usual respects.



'n.ction i‘i“i\:h the use, npmﬁoa. nintmﬁ,"“'

Open flame welding or burning, gaselinsy &
fuel storage is expressly prohib;ted without prior urittcdR

consent of Director, except as provided sbove.

3.06. MM&M.  Lessee shall sbide by

improvement of the Premises and equipgcnt and thnll pa;
any and sll licenses and pcrnita. 1: m xgquir.d m;}

improvement of the Premises.
3.07. Reservations. Lessee expressly a;rnes thnt thil

Lease and all rights hereunder shall be subject only to all
prior exceptions, reservations, leases, licenses, easements,
and rights;of-way of record existing as of the date of exe-
cution of the Original Lease in, to, over, or affecting the
Premises for any purpose whatsoever, and to those placed on
it by Lessee or Lessee's predecessors in the Original Lease,
or by County with the consent of Lessee or Lessee's prede-

cessors in interest under the Original Lease.

Lessee expressly agrees that this Lease and all
rights hereunder shall be subject to conditions, covenants,

restrictions, rights-of-way, and easements as shown on Los




Angeles County Assessor's Map No. 88, recordad in Book 1,
pages 53 to 70 inclusive of Assessor's Maps, in the office
of the Recorder of the County of Los Angeles, includins but
not limited to the right of the County of Los Angclcs to

install, construct, maintain, service, and operﬂ:c n.pi

severs, fire access ro;ds, storm drains, ‘ ‘ '
ities, electric powver 11nes, telephone linoa and access and
harbor utility easements, together with thc righx ot thn
County to convey such easements and trlnsfor uuch rights to
others. Notwithstanding the foregoing, County lhall havu no
reserved easement right in and to the prtgg:nﬂgt;gg:”;:hqwn
on such Assessor's Map and shall have the additional ease-
ment rights set forth in Exhibit A as they affect the Prem-
ises. |
3.08. Boat Slips. The parties contemplate that as a
part of Lessee's negotiations with a Luxury, First-Class
Hotel Operator, and the negotiation of a sublease or other
agreement with such operator or the Initial Hotel Owner,
such operator or owner will receive the right to use certain
boat slips actually located upon the Improved Parcel. The
facilities containing any such boat slips shall comply with
County's existing requirements for adjacent restroom, park-
ing and other landside facilities. The rights so negotiated

with the Luxury, First-Class Hotel Operator or the Initial

10



Hotel Owner shall become an appurtenance to the Premises,
such that in the event of a termination of this Lease, Les-
see shall; provided County has complied with the terms and
provisions of this Lease, make available to County ind to
any hotcl davcloper obtained by chnty. the same nnlbor of
boat slips that Lessee had nmda lvailabln to Leslec :‘i;iu
ry, First-Class Hotel Operator or the Initial Hotel Owner.
The boat slipi shall be made avaiiibliﬁépon the same terms
and conditions as Lésgee had agreed upon with the Luxury,
First-Class Hotel Operator or the Inigial_ﬁbtel Ownér.
except that the rent for such slips may ﬁéfraised to the
boat slip rental rate then proviiling in leina‘bcl Rey. .
ARTICLE 4. CONSTRUCTION OF IMPROVEMENTS.

4.01. Luxury, First-Class Hotel Constitutes Required

Construction. It is expressly understood and agreed that

the Premises shall and must be improved and put into public
use within the time provided for in this Lease by the con-
struction of a Luxury, First-Class hotel, containing no more
than three hundred eight (308) and no less than two hundred
ninety-three (293) guest rooms and suites, substantially
complying with the plans and specifications approved by
County, and Lessee shall so construct or cause to be con-

structed such a hotel.

11




4.01.A. Landscaping. The Luxury, First-Class

‘hotel improvements shall also include appropriat& landscap-

ing upon the Premises. A general layout of proposed land-

scaping shall be subnitted as part of the plans and

'spccificationa for all proposed inprovenonta of the site.
This will 1nc1u33 tha Iadascapiug of all aress between any

street and setback lines and such other areas as are neces-
sary to create a pleasin& development of the project as &
whole. All landscaping plans and layout--ust have the
approval of Director and the Design Control Board.

4.01.B. Street Improvements. As part of its.

hotel construction, and to the extent not already done, Les-
see shall improve the entire street frontage of the Premises
to include & sidewalk constructed to standards of the Los
Angeles County Public Works Department immediately adjacent
to the existing or future street curb and the installation
of landscaping from the edge of such sidewalk for a distance
extending into the Premises not less than five (5) feet from
the property line thereof. Such sidewalk shall constitute a
public walkway and shall be open to the unrestricted use of
the public at all times.

4.01.C. Minimum Cost of Construction. The total

cost of the Luxury, First-Class hotel improvements, includ-

ing but not limited to design and construction and construc-

12




tion financing costs, furniturc,,fisturci and equipment

shall be not less than FORTY MILLION DOLLARS ($40,000,000).
4.01.D. Schedules. The failure of Lessee to take

any actious within the applicablc timnfranes contained in

&, 03, 4. 04 and 4 03 ghlll not affect its

.ri.gﬁt:t,‘ :
tions undn:ﬂgha Lease and are inserted for planning purposes

only. ' | -
4.02. Plan Submittal Schedule; County Approval. Les-

see agrees to file, and plani to do so in accordance with
the schedules set forth in Sections 4.03, 4.04 and 4.05
below, plans, specifications, construction schedules, and
constructién cost estimates with the Director and Design
Control Boafd for their review and approval. If any submit-
tal required herein fails to achieve approval upon the ini-
tial submittal, then the Director and/or Design Control
Board shall specify the reasons for such failure in writing.
Lessee will have the right to resubmit the matter. Any
plans and specifications shall conform to the standards gen-
erally accepted in the architectural and engineefing pro-
fessions for such documents and shall conform to applicable
provisions of the Specifications and Minimum Standards of

Architectural Treatment and Construction for the Marina del

- PRI Ryl e
or the Let:e ‘or conatitﬁ!i “a breach of its obliga-



lny'l! sdopted by the Board of Supervisors on January 31,
1961, and subsequently amended.

4.03. Schematics and Narrative. Lessee shall submit

to the Director six (6) sets of schematic plans togcth«r

uith narrativc dencription and construction cost estimate

T ?*mry cleariy dcli.nutint ‘the nature, sise, conformation,

and arrangement of ;;; improvements proposed to be con-
structed én’tﬁe Pre;isaﬁ and plans to do so n&f later than
three (3) yeais after commencement of the term bf'thi:‘
Lease. Such plans shall also clearly delineate the archi-
tectural theme or motif of the construction and shnil show
and identify the boundaries of the Premises and all

rights-of-way or other areas reserved to County which are

located therein.

4.04, Preliminary Plans and Specifications. Lessee

shall submit six (6) sets of preliminary plans, outline
specifications and construction cost estimates for the
improvements set forth in the approved schematic plans and
plans to do so within one hundred twenty (120) days after
final approval of-the schematic plans and other items
referred to in Section 4.03. The preliminary plans, outline
specifications and construction cost estimate summary shall
conform to and expand on the description of the proposed

improvements as delineated in the approved schematic plans.
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Any significant difference in the scope, size, conformation,
arrangement, or motif of the development from that depicted
on the approved schematic plans shall be described and jus-
tified to the satisfaction of the Director and Design Con-
trol Board which have the right to reject said preliminary
plans on tﬁp grounds, among othcra;'thht they differ from
the approved schematic plans.

4.05. Final Plans and Specificatiﬁns. Lessee shall

file six (6) sets of complete final plans, detailed specifi-
cations and construction cost estimates for all improvements

to be constructed together with onc-(l) set of appropriate
structural computations, identical to those required by the
Public Works Director incident to issuance of building per-
mits under provisions of thé los Angeles County Uniform
Building Code and plans to do so within one hundred eighty
(180) days after final approval of said preliminary plans,
outline specifications and construction cost estimates by
the Director and the Design Control Board. Lessee shall
file duplicate copies of the final plans, detailed specifi-
cations and construction cost estimates required by this
paragraph with the Public Works Director, together with the
necessary applications for building permits.

4.06. Conditions Precedent to Commencement of Con-

struction. No construction shall begin until each and every

15




one of the following conditions precedent has been either

satisfied or waived by County:

4.06.A. Approval of Final Plans and Specifica-

tions. Final plans and specifications have been approved by
the Director and the Design Control Board, which approvals
shall not unreasonably be withheld, provided that the final
plans and specifications are in substantial conformity with
the approved preliminary plané and specifications (the "Ap-
proved Final Plans and Specifications”). Following such
approval of the final plans and specifications, no modifica-
tion shall be made to the work described or any final plans
and specifications without approval thereof by the Director
and the Design Control Board except that the apprdval of
neither the Director nor the Design Controi Board will be
required where the podification is not structural in nature,
does not affect the exterior of the Premises and is not
otherwise visible from the exterior of the Premises. Such
approvals shall not be unreasonably withheld. Lessee shall
notify Director in writing of any changes for which approval
was not required no less frequently than monthly.

4.06.B. Permits and Other Approvals. Lessee

shall have received and furnished County with copies of all
permits and other governmental approvals necessary for such

construction.
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4.06.C. Copy of Construction Contracts. If Les-

see intends to employ a general contractor or contractors

for the construction of improvements, Lessee shall have fur-

nished County with a complete copy of any contract(s)

entered into for the construction of such improvements.

shall at its own cost and expense have furnished County with

4.06.D. Performance and Surety Bonds. Lessee

the following separate corporate surety bonds not less than

ten (10) days prior to the commencement of construction,

which bonds must be in all respects satisfactory to the

County:

("Performance Bond"), issued by a surety company licensed to

equal to

contract

£11%
\i)

fifty percent (50%) of the aggregate construction

price of the construction required of Lessee pursu-

ant to Section 4.01 (the "Aggregate Construction Cost"),

said bond and said company to be in all respects, including

amount thereof, satisfactory to County, naming Lessee as

principal and said company as surety, and County and any

.Approved Encumbrance Holder as obligees, to assure full and

satisfactory performance by Lessee of Lessee's obligation

contained in Section 4.0l to build, construct, and install

improvements and landscaping upon the Premises.

17



Further, Lessee shall have the option to
deposit with the County, cash or United States government
securities in all respects satisfactory to the County, in
lieu of any corporate surety bonds required herein. Said
cash or securities shall be deemed deposited with the County
for all the purposes enumerated herein and shall be so
deposited for the benefit of the County and any Approved
Encumbrance Holder under the same terms and conditions as
set forth herein with respect to corporate surety bonds;
provided, however, that any interest earned with respect to
such cash or securities shall likewise serve as security.

The Director shall have the authority, in his
sole discretion, to modify, waive or reduce the amount of
any bonds required hereunder.

4.06.E. Evidence of Financing. Not less than

thirty (30) days prior to the commencement éf construction,
Lessee or any Sublessee shall furnish the Director with a
written statement identifying the source(s) of all financing
for any construction. The statement shall set forth the
names, addresses and telephone numbers of the parties sup-
plying financing, as well as the amount, financial terms of

such financing, and any other data as may reasonably be
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{(2) A corporate surety bond, issued by a
surety éompany licensed to transact busines§ in the State of
California, with Lessee as principal, said company as
surety, and County and any Approved Encumbrance Holder as
obligees, in & sum equal to fifty percent (50%) of the
aforesaid Aggr;iatiwéon:truction Cost, guaranteeing payment
for all materials, provisions, provender, supplies, and
equipment, used in, upon, for or about the performance of
said construction work or for labor done thereon of any kind
whatsoever tn# protecting County fron.any and all liability,
loss or dgasgos arising from failure to make such payment
(the "Payment Bond"). |

In the event tﬁat construction is done by a
Sublessee or a licensed contractor and either the Sublessee
or the contractor or contractors furnish a similar bond or
bonds in like amount, in all respects satisfactory to
County. County, upon application by Lessee and upon the
naming of County and any Approved Encumbrance Holder as
additional obligees under such bond or bonds, will accept
the Sublessee's or contractor's bonds in lieu of the bonds
otherwise required under this subsection 4.06.D. 1In the
event lLessee does not employ a licensed general contractor,
the Aggregate Construction Cost shall be deemed to be the

final cost estimate approved by County.
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required by the Director. Lessee or Sublessee shall furnish
the Director with copies of all final notes, guarantees,
partnership agreements, construction loan and/or permanent
loan agreements, documents creating and/or perfecting secu-
rity interests, and all documents and Exhibits referred to
in any of the foregoing, and all recorded financing docu-
ments affecting an interest in the Premises within seven (7)
days after such documents becoming effective.

4.07. Lessor's Cooperation; Effect of County Lease

Approval. As landlord under this Lease, County shall coop-
erate with and assist Lessee in every reasonable way in Les-
gsee's efforts to obtain all governmental consents,
approvals, permits or variances which may be requiréd for
the performance of any construction permitted under the
terms of this Lease, including County's joinder in any
application for any such consent, approval, permit or vari-
ance where joinder therein by the owner of the Premises is
required by law, provided that any such joinder shall be at
no cost to County. Lessee and County acknowledge, however,
that the approvals given by County under this Lease are
approvals pursuant to its authority under Article 7.5, Sec-
tion 25515, et seq, of the Califormia Govermment Code; that
approvals given under this Lease in no way release Lessee

from obtaining, at Lessee’'s expense, all permits, licenses
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and other approvals required by law for the construction of

improvements on the Premises and operation and other use of

such improvements on the Premises; and that County's duty to
cooperate and County's approvals under this Lease do not in

any way modify or limit the exercise of County’'s govern-

mental.functions or decisions as distinct froﬁ its Landlord

functions.

4.08. Construction Schedule.

4.08.A. Substantial Commencement of Construction.

It is a condition of this Lease that Lessee cause the Sub-
stantial Commencement of Construction of a Luxury,
First-Class hotel to have occurred in accordance with
Approved Final Plans an& Specifications no later than five
(5) years following the commencement date of the term of

this Lease (the "Five (5)-Year Period").

(1) This condition shall not have been sat-
isfied until such time as all of the following have
occurred: all required demolition, a substantial portion of
the excavation has been completed, and seventy-five percent
(75%) of all foundations for all buildings containing guest
rooms and suites have been installed in substantial conform-
ity with the Approved Final Plans and Specifications. The

stage of construction described in the preceding sentence is

hereinafter called "Substantial Commencement of Construc-



tion,"” and it is also what is meant by construction having
been "substantially commenced."”

(2) The Five (5)-Year Period will be
extended only under the specific circumstances set forth in
Section 4.09, and under no other circumstances. Without
limiting the foregoing, the parties specifically recognize
that it is possible for Lessee to comply with the time
limits in Sections 4.03, 4.04 and 4.05 and yet still not
satisfy the condition in this subsection 4.08.A, thereby
suffering a termination of this Lease.

4.08.B. After Substantial Commencement. Once

construction of the Luxury, First-Class hotel has been sub-
stantially commenced, and thereafter, Lessee shall use rea-
sonable due diligence to prosecute and complete such
construction in substantial compliance with the Approved
Final Plans and Specifications. During this period, delays
in construction due to fire, earthquake, war, labor dispute,
or other event reasonably beyond control of Lessee shall
extend the time in which said construction must be completed
by the length of time of such delay. The Lessee and Direc-
tor shall discuss and attempt to agree on the length of time
of such delay. 1If they are unable to so agree within thirty
(30) days of the event or occurrence giving rise to Lessee's

claim to an entitlement to a delay under this Section
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4.08.B, the matter shall be arbitrated as set forth in Sec-
tion 16.16.

4.09. Limited Extension of Five (5)-Year Period.

County and Lessee have agreed upon the Five (5)-Year Period
for reaching Substantial Commencement of Construction. Con-
sequentiy, the Five (5)~Yea; Period shall be extended only
for the reasons stated in this Section 4.09, and any exten-
sion shall be only for the time period specified in this
Section 4.09. In the event Lessee has still not met the
condition in subsection 4.08.A at the end of any extension
granted pursuant to this Section, this Lease shall nonethe-
less terminate.

4.09.A. ;njunction'by Third Party, Nonregulatory

Body. Except as provided in subsection 4.09.D, the Five
(5)-Year Period shall be extended if the commencement of
construction of a Luxury, First-Class hotel has been
enjoined by a court action commenced by a plaintiff other
than a regulatory body or agency having jurisdiction over
construction on or the use of the Premises. In case of an
injunction other than an injunction prohibiting the con-
struction of any hotel, the Five (5)-Year Period shall be
extended by an amount of time equal to the time between the
date the injunction was first issued until the earlier of

the date the preliminary injunction was removed or the date
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the permanent injunction becomes final and is no longer sub-
ject to further appeals. Lessee shall diligently pursue
removal of any injunction so issued. If a permanent injunc-
tion becomes final and is no longer subject to further
appeals, which injunction prohibits the construction of any
hotel on the Premises, then the Lease shall terminate with-
out further liability, except for liability previously
accrued but theretofore unsatisfied.

4,09.B. Delay Caused by Unreasonable County Acts.

Except as provided in subsection 4.09.D, the Five (5)-Year
Period shall be extended if Lessee has been delayed in the
pursuit of any permits or other approvals necessary for the
commencement of construction due to Unreasonable County
Activity. Unreasonable County Activity shall mean the fol-
lowing: County acted unreasonably in failing to support
Lessee's proposals for the Luxury, First-Class hotel before
any governmental agency; County unreasonably failed to issue
a permit or other approval within County's jurisdiction and
required of County in order for Lessee to proceed with the
permit/approval process; or, County unreasonably failed to
take such other actions requested by Lessee which are neces-
sary for Lessee to proceed with the permit/approval process
or took such actions without lLessee's consent which affect

Lessee's rights and obligations, were unreasonable and
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delayed the Substantial Commencement of Construction. Noth-
ing contained in this Secfion or this Lease shall be con-
strued as obligating County to support proposals, issue
permits, or otherwise act in a manner inconsistent with
County's regulatory obligations. It shall not be Un;eaaon-
able County Activity if County fails to "fast-track” or
otherwise accelerafe the County's customary regulatory per-
mit/approval process. An extension shall be available under
this subsection 4.09.B only if all of the following proce-
dures have been followed:

(1) Within a reasonable period of time under
the circumstances, but in no event to exceed two (2) months
following Lessee's discovery of any alleged Unreasonable
County Activity, Lessee must notify Director in writing of
the specific conduct comprising the alleged Unreasonable
County Activity, and the next opportunity, if any, for

County to rectify such conduct.

(2) Within fifteen (15) days following
receipt of the notice alleging Unreasonable County Activity,
the Director shall meet with the authorized representative
of Lessee in order to resolve the questions of whether the
Unreasonable County Activity specified in such notice has
occurred, and if so, how such Unreasonable County Activity

can be rectified and the appropriate length of time of any



extension pursuant to this subsection 4.09.B. If the Direc-
tor determines that County can and will‘take rectifying
action, then the extension shall equal the amount of delay
actually caused by the Unreasonable County Activity. If the
Director determines that County cannot take rectifying
action or if any rectifying action taken does not produce
the results desired by Lessee, then Lessee and Director
shall establish the length of time of any extension based on
the actual delay of the permit/approval process likely to be
caused by the Unreasonable County Activity.

(3) 1f, within thirty.(30) days following
receipt of notice alleging Unreasonable County Activity, the
Director and the Lessee have not agreed in writing as to
whether or not an extension is appropriate, or if appropri-
ate, the length of any such extension, then the matter shall
be referred to binding arbitration in accordance with Sec-
tion 16.16 of this Lease. The arbitrator or arbitrators
shall be instructed that if an Unreasonable County Activity
is found, then the standards set forth in subsection
4,09.B(2) for determining the length of any extension shall
be used. |

The period of any extension pursuant to this
subsection 4.09.B shall be equal to the period of the delay

caused by the Unreasonable County Activity.
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4.09.C. Delay in Obtaining Certain Permits or

Approvals. Except as otherwise provided in subsection
4.09.D, if, for any reason whatsoever, at the end of the
Five (5)-Year Period, Lessee has not obtained a permit or
other approval necessary to the commencement of construction
from a regulatory body or agency other than County, or such
regulatory body or agency has obtained an injunction pre-
venting the commencement of construction, and such permits,
approvals or injunctions constitute the major remaining
impediment to Lessee being able to proceed with construction
of the hotel and any remaining prec&nstruction development,
then the Five (5)-Year Period will be extended to the date
which is seven (7) years after the date of execution of this
Lease. The single fixed-term axtension provided by this
sﬁbsection 4.09.C shall be the only extension available in a
situation where such permits and/or approvals have not been
issued or such regulatory body or agency has obtained such
an injunction.

4,09.D. Limitation of Extensions. Notwithstand-

ing the foregoing, Lessee shall not be entitled to any
extension, unless Lessee and/or the actual Luxury,
First-Class Hotel Operator had actually been pursuing the
process of obtaining all permits, approvals, financing and

other items necessary for the Substantial Commencement of
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Construction with reasonable due diligence, and unless the
improvemeﬁt and other plans and specifications submitted by
Lessee substantially conform to land use laws and regula-
tions and the local coastal plan existing as of the com-
mencement of the term of this Lease.

4.10. Failure to Reach Substantial Commencement of

Construction Constitutes Total Failure of Consideration to

Countz} Lessee agrees thét the primary purpose for County
having entered into this Lease is to provide completed
improvements so that the Premises may be used by the public
at the earliest possible date. Therefore, it is understood
and agreed that the time periods and requirements for exten-
sion contained in Sections 4.08.A and 4.09 shall be strictly
enforced and should Lessee, or any party claiming through
Lessee, fail to meet the conditions for Substantial Com-
mencement of Construction within the terms of Sections
4.08.A and 4.09, County shall have the right to reenter the
Premises and this Lease shall terminate.

If this Lease is terminated under the provisions
of this Section 4.10, Lessee shall as soon as reasonably
practicable remove any property that Lessee may have placed
on the Premises, except to the extent County notifies Lessee
in writing that County has elected to retain the improve-

ments as provided in Section 7.02. If Lessee fails to
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remove any such property within thirty (30) days after sich
termination, or such longer time as is reasonable under the
circumstances, not to exceed sixty (60) days, at County's

option, title thereto shall automatically vest in County.

the time of any termination under the provisions of this
Section 4.10.

4.11. Manner of Construction.

4.11.A. General Construction Standards. All con-

struction, alteration or repair work permitted herein shail
be accomplished with reasonable due diligence. Lessee shall
take all reasonably neceséary measures to minimize any dam-
age, disruption or inconvenience caused by such work and
make adequate provision for the safety and convenience of
all persons affected thereby. Lessee shall repair, at its
own cost and expense, any and all damage caused by such
work, and shall restore the area upon which such work is
performed to a condition which is at least equal to or bet-
ter than the condition which existed prior to the beginning
of such work. 1In addition, Lessee shall pay (or cause to be
paid) all costs and expenses associated therewith and shall
indemnify and hold County harmless from all damages, losses
or claims attributable to the performance of such work.

Dust, noise and other effects of such work shall be con-



trolled using reasonably accepted methods customarily uti-
lized in order to control such deleterious effects
associated with construction projects in a populated or

developed area.

4.11.B. Utility Work. Any work performed by or
on behalf gf Lessee or any occupant or Subiessee to connect
to, repair, relocate, maintain or install any storm drain,
sanitary sewer, water line, gas line, telephone conduit or
any other public utility service shall be performed so as to
minimize interference with the provision of such services to
occupants and other persons.

4.11.C. Construction Safeguards. Lessee shall

erect and properly maintain at all times, as required by the
conditions and the progress of work performed by Lessee, all
necessary safeguards for the protection of workers and the

public.

4.11.D. Compliance with Construction Documents

and Laws; Issuance of Permits. All improvements on the

Premises shall be constructed in substantial compliance with
any construction documents approved by County and also in
compliance with all applicable local, state and federal laws
and regulations. Lessee shall have the sole responsibility

for obtaining all necessary permits and shall make applica-
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tion for such permits directly to the person or governmental
agency having jurisdiction.

4.11.E. Notice to Director; Damage to County

Improvements. Lessee further agrees to keep Director

apprised of the progress of the work to the end that Direc-
tor may provide timely inspection to assure proper safe-
guarding of such County-owned improvements occurring on or
near the Premises as seawalls, underground conduits, utility
lines, and the like. In the event that any County-owned
improvements may be damaged as a result of said construc-
tion, Lessee agrees to repair such damage immediately at no
cost to County, or, in the event Lessee does not so repair
said damage immediately and to County's satisfaction, County
may enter upon the Premises to make such repairs, the cost
of which shall be paid by Lessee immediately upon demand.

4.11.F. Rights of Access. Provided they shall

first present themselves to Lessee's on-the-job supervisor

and furnish reasonable evidence of their identity, represen-
tatives of County shall have the right of reasonable access
to the Premises and the improvements thereon without charges
or fees, and at normal construction hours during the period
of construction, for the purpose of ascertaining compliance
with the terms of this Lease, including, but not limited to,

the inspection of the construction work being performed.
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The Director shall from time to time provide the Lessee with
the names of those authorized to perform such inspections.
County's access shall be reasonably calculated to minimize
interference with Lessee's construction and/or operations.
In the event of any emergencies, County will have the right
to enter the Premises immediately and without notice.

4,11.G. Notice of Completion. Upon completion of

construction, Lessée shall file or cause to be filed in the
Official Records of the County of Los Angeles a Notice of
Completion (the "Notice of Completion') with respect to the
improvements, and Lessee shall deliver to County, at no cost
to County, two (2) sets of conoflex or mylar final as-built
plans and specifications of the improvements.

4.12. Use of Plans. The contracts with any architect,

other design professional or any general contractor shall
provide, in form and substance reasonably satisfactory to
County, for the assignment thereof to County as security to
County for Lessee's performance hereunder, and County shall
be furnished with any such contract, together with the fur-
ther agreement of the parties thereto, that if this Lease is
terminated due to Lessee's default, County may, at its elec-
tion, use any plans and specifications to which Lessee is
then entitled pursuant to any such contract upon the payment

of any sums due to any party thereto. The County’'s right to
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receipt of written approval thereof from Director and Design
Control Board, which shall not be unreasonably withheld, and
upon compliance with such terms and conditions relating to
the construction as Director may reasonably impose.

Notwithstanding the foregoing, Lessee shall not be
required to obtain the prior written approval of either the
Director or the Design Control Board where all of the fol-
lowing are met: the total cost of a project which involves
additions, alterations or changes the cost of which does not
exceed TWENTY-FIVE THOUSAND DOLLARS ($25,000); none of the
additions, alterations or changes involved in the project
are structural in nature; and none of the proposed addi-
tions, alterations or changes involved in the project are
visible from the exterior of the Premises.

4.14. Protection of County. Nothing in this Lease

shall be construed as constituting the consent of County,
express or implied, to the performance of any labor or the
furnishing of any materials or any Specific improvements,
alterations of or repairs to the Premises or any part there-
of by any contractor, subcontractor, laborer or materialman,
nor as giving Lessee or any other person any right, power or
authority to act as agent of or to contract for, or permit
"the rendering of, any services, or the furnishing of any

materials, in such manner as would give rise to the filing
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of mechanics' liens or other claims against the fee of the

Premises.

4.14.A. Posting Notices. County shall have the

right to at all reasonable times to post, and keep posted,
on the Premises any notices which County may deem necessary
for the protection of County and of the Premises and the
improvements thereon from mechanics' liens or other claims.
Lessee shall give County ten (10) days prior written notice
of the commencement of any work to be done on the Premises
to enable County to post such notices.

4$.14.B. Prompt Payment. In addition, Lessee

shall make, or cause to be made, prompt payment of all mon-
ies due and legally owing to all persons doing any work or
furnishing any materials or supplies to Lessee or any of its
contractors or subcontractors in connection with the Prem-
ises and the improvements thereon.

4.14.C. Liens; Indemnity. Subject to Lessee's

rights to contest the same prior to payment, Lessee shall
keep the Premises and any improvements free and clear of all
mechanics' liens and other liens on account of work done for
Lessee or persons claiming under it. Lessee agrees to and
shall indemnify and save County harmless against liability,
loss, damages, costs, attorneys' fees incurred in defending

and all other expenses on account of claims of lien of
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laborers or materialmen or others for work performed or
materials or supplies furnished to lLessee or persons claim-
ing under it.

In the event any lien is recorded, Lessee
shall, upon demand, furnish the bond described in Califormia
Civil Code Section 3143, or successor statute, which results
in the removal of such lien from the Premises, or other evi-
dence satisfactory to County that such lien will be paid,
removed or discharged as a claim against the Premises.
ARTICLE 5. RENT AND OTHER PAYMENTS. v

5.01. General. Lessee shall pay County annual rent in
an amount equal to the sum of the amounts provided for in
this Article 5. Payment shall be made at the times herein-
after set forth.

5.02. Initial Minimum Annual Rent. The initial "Mini-

mum Annual Rent" for the Premises shall be the sum of ONE
HUNDRED TWENTY THOUSAND DOLLARS ($120,000). The Minimum
Annual Rent shall be subject to adjustment as provided in
Section 5.04, and subject to renegotiation as provided in
Section 5.08.

5.03. Payment of Minimum Annual Rent. Minimum Annual

Rent shall be paid in twelve (12) equal monthly install-
ments, in advance, on the first day of the month for which

the installment is made (the "Minimum Monthly Rent”). Mini-
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Adjustment to M

5.04.

versary of the date hotel operations commence on the Prem-

The Minimum Annual Rent shall again be adjusted on

15e8.
e

In each case, the Minimum Annual Rent shall be

after,

under Sections 5.04 and 5.05 for the Lease Years following

the preceding adjustment.

For purposes of calculating the

5.07 shall be deemed to have been due in the year such

amounts were first deferred rather than the year in which

the month following the month in which a room was first

ises ("Commencement of Hotel Operations”).
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5.05. Percentage Rents; Payments. Lessee shall also

pay "Percentage Rents"” based upon the Gross Receipts from
the Premises to the extent that such Percentage Rents exceed
the Minimum Annual Rent.

| 5.05.A. Reporting; Payment. Gross Receipts from
each transaction, sale or activity of Lessee and/or Subles-
see, shall be reported under one or more of the percentage

categories contained in this subsection 5.05.A, as appli-

‘cable. Within fifteen (15) days after the close of each and

every calendar month of the term hereof, Lessee shall file a
report of Gross Receipts and pay to County & sum equal to
the total of the following percentages for said previous
month, less the amount of monthly installment of Minimum
Monthly Rent paid for said previous month as provided for in
Section 5.03:

(1) Twenty percent (20%) of Gross Receipts
from the rental or other fees charged for the use of boat
slips, anchorages, moorings, dockside gear lockers, dockside
storage space, and such other facilities and services ancil-
lary thereto as are provided in common to all tenants, pro-
vided, however, that where Lessee operates an anchorage,
mooring, or boat slips and ancillary facilities in conjunec-
tion with a yacht club, all Gross Receipts from said opera-

tion shall cover all costs for above facilities including
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but not limited to, investment, operating and administration
costs and overhead.

(ﬁ;\ (2) Ten percent (10%) of Gross Receipts from
the rental or other fees charged for the use of dry storage
facilities, landside gear lockers, landside storage space,
boat;, motors, tackle, rcércttiénal equipment, tools, equip-
ment, launch énd retrieving of small boats and from the sale
of live bait;

_(EX (3) Seven and one-half percent (7-1/2%) of

Gross Receipts or othér fees charged for the occupancy of

the hotel on the Premises as well as other structures and

other facilities including but not limited to (1) apart-

ments, (;) motel accommodations, (2) house trailers, (g)

meeting rooms, (23 rental of land and/or water or facilities

for activities not otherwise provided for in this Section
such as but not limited to television and/or motion pic-
tures, (;3 parking fees or charges except where such parking
fees or charges are collected in conjunction with an activ-
ity, the Gross Receipts from which are required to be
reported in a percentage category greater than seven and
one-half percent (7-1/2%), (g) offices utilized for banking,
financial or investment activities, internal clerical or
administrative activities of business enterprises, real

estate and insurance brokerage, legal, medical, engineering,
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travel agencies, or similar professional services but not to
include, however, stores, shops or other commercial estab-
lishments, the Gross Receipts pertaining to which are sub-
ject to percentage rentals and specifically required to be
reported under other subsections of this Section, and (h)
liveaboard charges over and above slip rental fees imposed
by anchorages for the privilege of a boat owner living on
his boat;

43 (4) One percent (1%) of Gross Receipts from
the sale of new or used boats, boat trailers, house trailers
and trailer cabanas including credits for used items taken
in trade as part payment for new items, as reflected in the
bill of sale. However, the trade-in allowance for such used
iéem taken in trade may be deducted from the sale price of
said used item, provided said used item is sold within one
hundred twenty (120) days of the date of the bill of sale
which established said trade-in allowance;

(}é\ (5) Five percent (5%) of commissions or
other fees earned from boat brokerage, car rental agencies,
marine insurance commissions where the sale of insurance is
conducted in conjunction with boat sales and/or boat broker-
age, telephone service charges, laundry and dry cleaning

commissions and other similar activities where earnings are
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normally on & commission basis when said activity is
approved in advance by Director; .

(ﬁf’ (6) Five percent (5%) of Gross Receipts
received by Lessee or Sublessee or twenty percent (20%) of
any'coumig#ions or fees collected by Lessee from service
enterprises; |

'(éb (7) 8ix percent (6%) of Gross Receipts
received by Lessee or Sublessee or twenty percént (202) of
any commissions or fees collected from commercial bqating
activities including, but not 1iqited to, charter boat,
bareboat charters and sport-fishing boats;

(ﬂﬁ (8) Five percent (5%) of Gross Receipts
received by Lessee or Sublessee or twenty-five percent (25%)
of any commissions or other fees collected for the instalia-
tion and/or operation of coin-operated vending or service
machines including pay telephones;

(}\ (9) Ten percent (10%) of Gross Receipts from
the operation of a bar, tavern, cocktail lounge,
discotheque, club or other facilities engaged primarily in
the on-premises sale of alcoholic beverages except as pro-
vided for in Subsection (10);

S\ (10) Three percent (37) of Gross Receipts
from the operation of restaurants, restaurant/cocktail

lounge combination, coffee shops, beach and theater food



facilities, except that Gross Receipts from facilities
established and operated as a take-out food operation shall
be reported under Subsection (19);

(&) (11) One and one-half cents ($0.015) per gal-
lon of gasoline, diesel fuel or mixed fuel sold or six per-
cent (6%) of Gross Receipts of such sales, whichever is
greater;

(}\ (12) Five percent (5%Z) of Gross Receipts from
sales by a fuel sales facility of petroleum or fuel products
other than those covered by Subsection (11) abé;e;

(po\ (13) fifteen percent (15%) of Gross Receipts
from club dues, initiation fees, and aasa%suen;s. except
that separate assessments for capital improvements are
exempted; provided that to qualify for such an exemption
Lessee must comply with the "Criteria for Eligibility for
Exemption of Special Assessments from Gross Receipts” issued
by the Director;

(3§ (14) Five percent (5%) of Gross Receipts or
other fees charged from the operation of sightseeing boats,
tour boats or water taxis;

K?\ (15) Two percent (2%) of Gross Receipts from
the operation of a cable television facility under a fran-

chise granted by the County of Los Angeles;

42



(§\ | . (16) Three percent (3%) of Gross Receipts or
other fees charged by authorized boat repair yards, includ-
ing repair, painting, tugboat, salvage and boat pump-out
services and similar activities, except that where parts and
materials are separately invoiced, they may be reported
under Subsection (19) of this Section;

(Ji’ (17) Five percent (5%4) of Gross Receipts of
cover charges or other fees charged for adlisligpffb facil-
ities featuring entertainment, excluding movie theaters
whose gross receipts shall be reportable under Subsection
(19); -
(f5 (18) Twenty percent (20%) of Gross Receipts
from parking fees except as piovided for in Subsection (3);

A (é» (19) One percent (1Z) of Gross Receipts from
the sale of miscellaneous goods and services not specifi-
cally provided for elsewhere in this Section; and

(20) Ten percent (10%) of Gross Receipts from
yacht club dues, initiation fees and assessments of yacht
clubs providing a public service program, except that sepa-
rate assessments for leasehold improvements are exeémpt pro-
vided that to qualify for such an exemption Lessee must
comply with the "Criteria for Eligibility for Exemption of
Building Fund Assessments from Gross Receipts” issued by the

Director on May 6, 1974. A yacht club providing a public
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service program is one that establishes its cligibilify by
providing the public aervicé program described in the yacht
club rental amendment approved by the Board of Supervisors
on June 5, 1973, synopsis 58, and by reporting to the Direc-
tor in accordance with the procedure on verification
described in Policy Statement No. 22 dated:Jannifﬁ‘Y;‘i§76,
for determining the eligibility to qualify.

The Director, by policy statement ahd with
the approval of the Lessee, Auﬂitor-Controlier and County
Counsel, may further intérpret the percentage categories as
set forth in this subsection 5.05.A, with such determination
and interpretation-to be a guideline in determining the
appropriate categories. The provisions of Policy Statement
No. 21, as amended as of the date of this Lease, concerning
certain activities covered by subsections 5.05.A(6), (7) and
(19), above, are exerpted and restated on Exhibit H attached
hereto and are incorporated herein by reference.

$5.05.B. Credit for Excess Payments. If rent pay-

ments actually made by a Lessee in a partiéular Lease Year
exceed the total rentals actually due for that year as com-
puted on an annual basis ("Excess Percentage Rent Payment"),
Lessee shall be allowed to credit the Excess Percentage Rent
Payment against the succeeding monthly installments of per-

centage rent otherwise due under this Section 5.05 until
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such time as the entire Excess Percentage Rent Payment has

Effect of Sublessee, etc., Doing

5.05.C.

ducting a business or engaged in any ulg or occupsation or
uses or occupations delineated under subsection
lease; report whichever of the following results in the
Sublessee under one or more of the appropriate subsgctiona
of this Section; or (2) Lessee's Gross Receipts from each
Lessee's Gross Receipts shall not include rent received

s to the hotel owner or the operator of the hotel or an

i1s5e

»

or

.

;: Etc. Interest, service,

Interest

5.05.D.

sale, or activity of Lessee or Sublessee shall be reported

Where the Director and

Use Not Covered.

5.05.E.




Receipts is not suitable or applicable for a particular
activity not otherwise brovided for herein, the Director‘may
establish a minimum monthly rental or fee for that activity.
Said rental or fee shall be set by the mutual consent of
Director and Lessee and shall be reasonable in accordance
with the revenue senﬁr;téa by the Lessee and/or Sublesses.

5.05.F. Gross Receipts. Except as herein pro-

vided, the term "Gross Receipts" as used in this Lease,
means all money, cash receipts, assets, property or other
things of value, including but not limited to gross charges,
sales, rentals, fees and commissions made or earned by Les-
see and/or all his aiiignees, Sublessees, licensees,
permittees or concessionaires, whether collected or accrued
from any business, use or occupation, or any combination
thereof, originating, transacted, or performed iﬁ whole or
in part, on the Premises, including but not limited to
rentals, the rendering or supplying of services and the sale
of goods, wares or merchandise.

(1) Except as specifically provided herein
or by policy statement issued by Director, there shall be no
deduction from Gross Receipts for any overhead or cost or
expense of operation, such as, but without limitation to

salaries, wages, costs of goods, interest, debt amorti-
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zation, credif, collection costs, discount from credit card
operations, insurance and téxes.

(2) Gross Receipts shall not include direct
taxes imposed upon the consumer and collected therefron by

the Lcascc such as, but not limited to, retail sales taxes.

excil. tdxun, or related direct taxes paid periodically by
Lessee to a governmental agency accompanied by a tax return
statencnt;

(3) Except as specifically provided below by
policy statement, Gross Receipts reported by Lessee and its
Sublessees, assignees, licensees, concessionaires and
permittees, must include the usual charges subject to the
provisions of Policy Statement No. 20, as amended as of the
date of this Lease, which provisions are excerpted and
restated on Exhibit F attached hereto and incorporated
herein by reference, for any services, goods, rentals or
facilities provided by Lessee or its Sublessees, assignees,
licensees, concessionaires or permittees, Bona fide bad
debts actually incurred by Lessee, or its Sublessees,
assignees, licensees, concessionaires and perﬁittees may be
deducted from Gross Receipts. There shall, however, be no
deduction for bad debts based on past experience or trans-

fers to a bad debt reserve. Subsequent collection of bad
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debts prevxou:ly not reported as Gross Receipts shall be
included in Gross Receipts at the time they are collected

‘ (4) The Director, by policy statement, con-
sistent with recognized and accepted business and'accounting

" practices. and with tho approval of the Lessee, Audi-

b

torﬁCﬁﬂttollor and caunty Codhtol may further interprot the

term "Gtosa Receipts” as used in this Lease.

5.05.G. Lis{ig; of Percentages Does Not‘A;gpét

Article 3. It is understood that Article 3 of this Lease
provides for all the ﬁurpo:o:‘or uses of the Pr.niae; and
that the percentage categories listed in subsection 5.05.A
are not all applicable to this Lease and are in no way
intended to expand the purposés and uses provided for by
Article 3.

5.06. Deposit. County hereby acknowledges receipt
from Lessee of the sum of THIRTY THOUSAND DOLLARS ($30,000).
This sum, which is an amount equal to three (3) months' ini-
tial minimum rental, shall be retained by County as a secu-
rity deposit to cover delinquent rent and dny other
obligﬁtions of the Lessee under this Lease, and shall be so
applied at the discretion of County.

5.06.A. Increase in Deposit. The initial deposit

shall be increased upon each anniversary of the term to the

sum which is equal to the lesser of the following amounts:
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(1) Three (3) times the minimum monthly rent

then in effect; or

(2) THIRTY THOUSAND DOLLARS ($30,000)
t

(=]
[ ]

increased by the same percentage increase in the Residential

Rental conponnnt of the consu-er Price Index for All Urban.
Consu-erégcﬁ%;é year 1967) for the Los Angazea uong Beach
Area, published by the United States Department of Labor,
Bureau of Labor Statistics (the "Index"). ‘

| In order to deteruine the new deposit
anount:undcr this subsection 5.06.A(2), THIRTY THOUSAND DOL-
LA!S-($30.0QO)»sha11 be multiplied by a fraction, the numer-
ator of which is the Index most recently published before
the date of the adjustment, and the denominator of which is
the Index published most recently before the commencement
date of the term ("Beginning Index"). The greater of the
resultant figure, or THIRTY THOUSAND DOLLARS ($30,000),
shall be the deposit amount under this subsection 5.06.A(2).

If the Index is changed so that the base

year differs from that used for the Beginning Index, the
Index shall be converted in accordance with the conversion
factor published by the Bureau of Labor Statistics. If the
Index is discontinued or revised during the term, such other

government index of computation with which it is replaced

shall be used in order to obtain substantially the same



o

a

result as would be obtained if the Index had not been dis-
cantinuéd or revised. 1In the event County and Lessee fail
to agree on the use of a replacement index, the selection of
the same shall be determined by arbitration in accordance
with Section 16.16, below,

'$.06.8. Replacement. In the event all of?iny

part of said sum so deposited is applied against any rent or
other obliéations of Lessee due and unpaid, the Lessee
shall, within ten (10) dajs of receipt of written notice of
the amount so applied and the reasons for such appligations,
reiabu?sn the County an amount equal to that portion of the
security deposit applied by County so that at all times dur-
ing the life of this Lease said full security deposit-shall
be maintained with County. Failure to maintain the full
amount of security deposit shall constitute an Event of
Default as provided for in Section 8.01.

5.06.C. Refund; Interest. Upon termination of

this Lease, any portion of said deposit due the Lessee shall
be returned. County shall deposit security funds in a
demand interest-bearing account; interest earned on cash
deposits shall be disbursed to Lessee on a quarterly basis.

5.06.D. Replacement With Bond. At any time sub-

sequent to the first three (3) years of the term of this

Lease, Lessee may, with approval of Director, substitute for

50




.

said cash security deposit a corporate surety bond issued by
a surety company licenéed to transact business in the'State
of California, or such other bond or written undertaking
satisfactory to Director, in an amount equal to said depos-

it.

5.07. Deferral of Percentage Rents. Once hotel ojer-

ations commence on the Premises, and throughout the

"Start-Up Period," Lessee shall be entitled to defer
one-half (1/2) of the Percentage Rents that would otheruise
be due under Section 5.05 in accordance with this SQction |
5.07. :

 5.07.A. Start-Up Period. The "Starf-Up Period”

shall commence upon the Commencement of Hotel Operations and
end upon the earlier of: five (5) years following the Com-
mencement of Hotel Gperatlg;gfazgsuihe end of the Lease Year
in which the aggregate of the Minimum Annual Rent and the
Percentage Rents for such year, including any potentially
deferred amounts, equal or exceed ONE MILLION FIVE HUNDRED
TﬁOUSAND DOLLARS ($1,500,000).

5.07.B. Interest. Each installment of Percentage
Rents which is deferred (the "Accrued Rent") shall bear
interest from the déte such rent is first deferred until the

end of the Start-Up Period. Interest shall be calculated at

the reference rate or its equivalent in effect from time to
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time at Manufacturers Hanover Trust Company, New York, New

York (the "Agreed Rate”). Should that Bank cease to exist,

" the Agreed Rate shall be the average reference rate (or its

equivalent) of the three (3) largest commercial banks head-
quartered in California. 1If tho hq;nl i-provenents arc sub-
ject to any Permanent Fihancing, thc Agraod Rate ahlil bn
increased (but not decreased) to the rate of interest undcr
the Permanent Financing. If the Agreed Rate is hizhar thﬁn
the maximum rate permitted by law (the "Maximum Legal |
Rate”), the Agreed Rate shall be reduced to the Maximum

Legal Rate.

5.07.C. Aggregate Accrual. At th§ end of the

‘ Start-Up Period, all installments of Accrued Rent and all

interest thereon through the end of the Start-Up Period
shall be added together ("Aggregate Accrual”). The Aggre-
gate Accrual shall bear interest at the Agreed Rate from the
end of the Start-Up Period to the date the Aggregate Accrual
is paid.
5.07.D. Payments.

(1) 1Interest on the Aggregate Accrual shall
be paid in full within five (5) days following the end of
each year, commencing on the fifth (5th) day following the

first (lst) anniversary of the end of the Start-Up Period.
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in Ownership or a Permanent Refinancing. Provided, however,
if such transfer of an equity position is in lieu of the
first Permanent Financing, it shall be treated as the first
Permanent Financing. Hotwithstinding the foregoing, the
firﬂ: Pemmt Refinancing uhnll not cause the Aggregau
‘k?&“ due, provfa&d‘ths@ﬁﬁ!nnﬁy-fivc pnrccﬂt

(952) of the proceeds of such refinancing are used to retire
existing approved encumhrances. '
(4) The amount of any pay-ent which exceeds
the Maximum Legal Rate shall be & payment of principal.
5.08. Renegotiation of Minimum Annual Rent and Per-

centage Rents. The Minimum Annual Rent and Percentage Rents

shall be resdjusted to the Fair Rental Value of the land and
water, if any, comprising the Premises as of the Renegoti-
ation Date, in accordance with this Section.

5.08.A., Renepotiation Date.

(1) So long as the Premises are used for a
Luxury, First-Class hotel as defined in subsection 3.01.A,
the "Renegotiation Date” shall mean only August 1, 2028.

(2) Should the Premises ever cease to be
used for a Luxury, First-Class hotel, then the "Renegoti-
ation Date"” shall mean the thirtieth (30th) anniversary of
the commencement of the term of this Lease or the date which

the hotel ceases to be used as a Luxury, First-Class hotel,

54



whichever is later, and each subsequent fifth (5th) anniver-
sary thereafter, provided, however, if the hotel ceases to
be a Luxury, First-Class hotel after August 1, 2028 but

before August 1, 2033, then the second kenﬁgotiation Date

_ﬂahall océtur on August 1, 2033 and subsequent Ronegotiation

’Datel sh;ll occur lvtry five years thereaftor.:ﬁé'

(a) The hotel shall be deemed to have
lost Luxury, First- Claas status if it fails to rctain the
Rating for two (2) successive years; provided, hnwovcr, that
this doaltd lpas of statul may be rebutted by a_showing
that, notuitggtandin§quphﬂlot:, the hotel is honnfhglesg
the equivalent of a hotel with the Rating. The “Rtting"
shall mean that a hotel is then rated as a "four stars” or
"five stars"” hotel by the Mobil Travel Guide (or any succes-
sor publication thereto continuing such rating system), a
"four diamonds" or "five diamonds"” hotel by the American
Automobile Association (or any successor thereto continuing
such rating system) or the highest or next highest category
(if such service has more than three categories) by some
other nationally recognized hospitality industry rating ser-
vice if the former two ratings are unavailable. If such
service has less than four categories, then the Rating shall
mean that a hotel is then rated in the highest category.

The hotel shall be the equivalent of a hotel with the Rating
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foodw ey,

if it is ss luxurious and first-class in image, style and
quality as a hotel with the Rating in the following
respects: general decor and decoration; furnishings; furni-

ture; cleanliness; quality of sérvice to guests; quality of

od _“‘“;tlgtl, quslity of silverware, tableware and ;
gi‘iﬁggg%;?fgé “general prowotion. In detornining uhnthnr
the Prcnisgs is being operated as a Luxury, First-Class
hotel;-(ai déc regard shall be given to variat;ons from
other hotels arising from local customs and standards, man-
ncf of construction and variations in customer profile; (b)
due regard shall be given to the effect that the exercise of
the County's rights hereunder have had on the operstion of
the hotel, including, with particularity,
any exercise of‘rights under Article 6; and (c¢) periods dur-
ing which major repairs, renovations and restorations are
being effected on the Premises shall be disregarded.

(b) Notwithstanding the 1055 of Luxury,
First-Class status, as described in the preceding subsection
5.08.A(1)(a), Lessee shall be entitled to one (1) opportu-
nity to prevent the multiple Renegotiation Dates resulting
from such loss. This shall occur if the hotel regains Luxu-
ry, First-Class status for the five (5) successive years
immediately preceding the Renegotiation Date which resulted

from such earlier loss of status. Should the hotel lose
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shall mean all matters which, in thg opinion of a profes-
sional real estate appraiser who is a member of the American
Institute of Real Estate Appraisers and of the Society of

Real Estate Appraisers (an "AIREA/SREA Appraiser”), affect

the desirability of the Premises, including, by way of exam-

ple rather than limitation: ’the nature snd type of -
ments then located upon the Premises, assuming such
improvements have been properly naintaihcd,and repaired.A
ordinafy wear and teaf excepted; the uses to which the Prem-
ises and such improvements are then bein& devoted and ancil-
lary uses, in addition to the hotel and related faciliﬁii:.
to which they might be reasonably adapted under the
expressed terms of this Lease as it is amended by mutual
agreement from time to time; the scarcity value of the land
and water, if any, affected by this Lease; the industry

classification of such hotel (such as "Luxury, First-Class,"

LA 1) L}

"First-Class, Superior,” etc¢.) and the percentage custom-
arily paid by a hotel of that particular classification.
Percentages shall be established for all classifications of
use in subsection 5.05.A, irrespective of Lessee’s then
ability to use the Premises therefor, and for all uses to
which all or some portion of the Premi#es is then being

devoted.
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5.08.C. Rental F;oor.' If there is only the sin-

gle Renegotiation Date of Augusf 1, 2028, the peréentaﬁes‘
for the various classifications of operations contained in
subsection 5.05.A shall in no event be established at rates
lower than the percentages set forth in auch subl.ction
5.05.A. For exampls, ‘the percentage of Gruos l‘ccipti on
hotel room rentals shall never fall below seven_pnd_one -half
percent (7.5%). If there are multiple Renegotiltién Dates,
this limitation shall not apply.

5.08.D. Adjustments Following Renegotiation Date.

1f there is only one (1) Renegotiation Date uydtt subsection
5.08.A, then the Minimum Annual Rent shall be subject.to
readjustment upon each tenth (10th) anniversafy of the Rene-
gotiation Date in the manner specified in Section 5.04. 1If
there are Multiple Renegotiation Dates, the Minimum Annual
Rent and Percentage Rents shall be adjusted on each Renego-
tiation Date.

5.08.E. Renegotiation Period.

(1) Not more than one (1) year nor less than
nine (9) months prior to the Renegotiation Date, County
shall send Lessee written notice setting forth the County's
determination of the Fair Rental Value of the Premises. The
County's notice must include a list of properties which it

has utilized in determining such Fair Rental Value; and, as
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to any of such properties which are leased or owned by the
County, County shall, at Lessee's request, furnish to Lessee
such information regarding such properties as Lessee may
reasonably reqﬁest. County shall not be required to furnish
any inforun:igP which County‘gt :%%g;xqugg kag? confid.n.ji
tial. - ' o

(2) 1If Lessee disagrecs thh any couponent
of the Fair Rantal Value specifxed by County, Lessee shall'_
give County written notice of such disagreement within the
sixty (60)- day period following Lcssec s receipt of Land-
lord's noelet‘i"Lcssoe response gcriod“)‘ The Lesses’s
notice must include a list of properties which it hes uti-
lized in determining Fair Rental Value. Lessee shall, at
County's request, furnish such other information regarding
such properties as it possesses. Failure to so notify
County during the Lessee's response period shall result in
the County's determination of Fair Rental Value becoming
binding upon Lessee. Objection to any component shall con-
stitute an objection to Landlord's entire determination.

(3) Within fifteen (15) days of written
request sent by Lessee in accordance with Section 16.09,
County shall furnish Lessee with a list of the then-current
rentals being charged by County on the other Marina del Rey

parcels specified in the request.
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(4) 1f Lessee does so notify déunty as to a
disagreement, then County and Lessee shall have sixty (60)
days from the end of the Lessee's response period (the "Re-

X

negotiation Period”) within whi

A A . _a oA =

o attempt to agree upon

ch t
all components of the Fair Rental Value of the Premises. If

the agreed Fair Rental Value of the Premises. -

5.08.F. Statements of Position; Arbitration

Required. If the County and Lessee have not agreed as to
the Fair Rental Value of the Premises by the end of the
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that party’s position as to each component of the Fair
Rental Value of the Premises (the "Statement of Position"),
and the Fair Rental Value of the Premises shall thereafter
be determined by arbitration in accordance with Section
16.16 of this Lease. If either party fails to so deliver
its Statement of Position, then the other party's Statement
of Position shall be binding as the Fair Rental Value of the
Premises. An Approved Encumbrance Holder whose encumbrance
is of apparent first priority of record shall be entitled to

submit, on behalf of Lessee, a Statement of Position within
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the time period %rovided herein. County shall treat such
statement as if it had been submitted by Lessee only if Les-
see does not submit its Statement of Position within such
time period. If both Lessee and such Approved Encumbrance
Holder submit Statements of Position, the Lessee's Statement
of Position shall take precedence and the Approved Encum-

brance Holder's Statement of Position shall

be disregarded.

5.08.G. Interim Rent Payments During Arbitration.

1f the arbitration is not concluded before the Renegotiation
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Date, then the rent to be paid until arbitration is complete
shall be determined in accordance with this subsection
5.08.6G.

(1) 1f only one party's Statement of Posi-
tion consists of only figures and percentages set forth ;g
sn opinion of Fair Rental Valoe contained in & wiittes
appraisal by an AIREA/SREA Appraiser, dated not more than
nine (9) months prior to the Renegotiation Date (in "Ap-
praisal-Based Statement"), then rent shall be paid according
to the Appraisal-Based Statement. If both parties' state-
ments are Appraisal-Based Statements, then the individual
components of rent shall be determined by averaging the com-
ponents as set forth on the two (2) Appraisal-Based State-
ments, and such averages shall constitute the method of
calculating the rent.

(2) If neither party's Statement of Position
is an Appraisal-Based Statement, then the individual compo-
nents of rent shall be determined by averaging the compo-
nents as set forth in the two (2) Statements of Position.

(3) In no event, however, shall the interim
Minimum Monthly Rent and Percentage Rent figures be less
than the amounts in effect immediately prior to the Renego-

tiation Date.
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5.08.H. Correction of Overpayments/Underpa ts.

(1) If the Fair Rental Value ai determined
by arbitration is higher than the rent paid pursuant to the
preceding subsection 5.08.G, Lessee shall pay the entire
difference to County within thirty (30) days follow;n; the
_ arbitrator's decision, together with interest on the differ-
ence in each installment at a rate equal to the 1ower of the
Maximum Legal Rate or two percent (22) per annum wmore than
the Agreed Rate, from the date the installment was first due
until such installment is actually paid ("Adjustment Inter-
est"). _ |

(2) 1If the Fair Rental Value as deterlined
by arbitration is lower than the rent paid pursuant to sub-
section 5.08.G, Lessee shall be entitled to a credit against
the installments of Minimum Monthly Rent and Percentage Rent
next falling due, until such time as the entire difference,
together with Adjustmefit Interest on each installment of the
difference, has been recouped.

5.09. Administrative Transfer Fee. Except as other-

wise provided in this Section 5.09, each time there is a

A ——— e e e it e

Change in Ownership as defined in this Section 5.09 below,

County shall be paid an administrative fee equal to one per-

cent (1%) of the sales price or other consideration given

o

for the interests transferred ("Administrative Transfer
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Fee") as provided in this Sectidn 5.09. This fee shall be

due both with respect to this Lease and with respeét to the

Major Sublease. Each Sublease and/or other agreement where-

e e

£§ a beheficial interest in this Lease or the Major Sublease

is created or transferred, whereby a Change in Ough:*

could occur, shall impose the obligsation to ply'Q} g
and shall provide that such payment shall be made-ai pfo-
vided in Section 5.09.E(4). |

- "

f};?STXTMME;finition of Change in Ownership. \
"Change in Ownership” shall mean any transsction which

results, directly or indirectly, in the Aggregate Transfer.

of fifty percent (50Z) or more of the beneficial interest in

this Lease or the Major Sublease.

(1) With respect to the Lessee's interest

under this Lease, the "Aggregate Transfer" shall mean the

total'bercégzzge of the beneficial interest transferred in
all transactions occurring since the later of the execution
of this Lease or the most recent transfer of a beneficial
interest in this Lease upon which an Administrative Transfer
Fee was paid. With respect to the Major Sublease, the "Ag-
gregate Transfer” shall mean the total percentage of the
beneficial interest transferred in all transactions occur-
ring since the later of the execution of the Major Sublease

or the most recent transfer of a beneficial interest in the
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- ever is appropriate. For exsmple, if forty

r—————— .

Major Sublease upon which an Administrative Transfer Fee was

paid. Transfers of the same interest or portions thereof

[ A—

shall not be counted more than one (1) _time, ines such

e

interest is itself fifty percent (50%Z) or more of the bene-

ficial interest in this Lease or thc Major Sub;g;ae, which-
rEelic (40%) of

the beneficial interest in the Lease is sold two (2) times,

but the remaining sixty percent (60%7) is not soid, no Change
in Ownership shall have occurred; a Change in Ownership
would occur when ten percent (102) out of that sixty percent

(60%2) is subsequently transferred. HBeneficialiiﬂtorcatl in

( this Lease or the Hajor Sublease whichever is appropriate,

|
'

shall include, without limitation, general and limited part-
nership interests with respect to any partnership and stock
with respect to a corporation which is an owner of an inter-
est in this Lease or the Major Sublease, whichever is appro-

priate.

(2) Where an interest in an entity is itself
held by an entity, the provisions of this Section 5.09 shall
likewise apply with respect to the entity holding such
interests; however, a Change in Ownership would not be
deemed to occur merely because 50% or more of the ownership
of such entity were to be transferred. For example, if a

corporation held a 10% interest in Lessee, then a transfer

65



a

of 60% ownership in such'corporation would be treated as a
transfer of a 6% interest in the Lease.

(3) By way of clarification, a Change in
Ownership shall not include a mere change in the form,
method and/or status of ownership; and shall not include a
transfer between or among individuals and/or entities, pro-
vided that the transfer does not result in a cumulative
total of fifty percent (50%) or more of the beneficial
interest in this Lease or the Major Sublease having been
transferred by the individuals and/or entities owning such
beneficial interests at the later of the time of execution
of this Lease or the time an Administrative Transfer Fee was
most recently paid with respect to the Lease or Major Sub-
lease, whichever is appropiiate.

(4) As used in this Lease the "beneficial
interest in this Lease” or the "beneficial interest in the
Major Sublease" shall refer to the ultimate owner or owners
of the Lessee's interest in the Lease or the Major Suktles-
see's interest in the Major Sublease, whiche&er is appropri-
ate, regardless of the form of such ownership and regardless
of whether such interests are owned through corporaticas or
partnerships or layers thereof. Provided, however, that if

an entity with an ownership interest in the Lease or the
Major Sublease is a partnership or corporation whose benefi-

4
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cial interest in the Lease or the Major Sublease, whichever
is appropriate, is less than 15% of its total assets or is
one in which there are not less than 10 shareholders or
partners who together own more than 30% of the partnership
interests or shares of the entity, then the entity itself
shall be deemed to be the owner of the beneficial interest
in the Lease or the Major Sublease, whichever is appropri-
ate, and the owners of such entity shall be disregarded.
Section 318(a) of the Internal Revenue Code of 1954, as
amended, shall apply for purposes of determining a person's
or an entity's ownership of'partnership interests or shares.

For example, if the Lease or the Major Sub-
lease is held by a partnership, with one partner owning 50%
and being a corporation and one partner owning 507 and being
an individual (X) and the corporation is itself owned 80% by
an individual (Y) and 207 by an individual (Z) then the ben-
eficial interest in the Lease or the Major Sublease, which
ever is appropriate, shall be deemed to be owned as follows:
50% X; 40% Y; 10% Z.

(5) If an owner of a beneficial interest in
this Lease or the Major Sublease is an entity which owns
assets other than this Lease or the Major Sublease, which-
ever is appropriate, and if interests in such entity are

transferred, thereby causing the transfer of a beneficial
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is Lease or the Major Sublease., whichever is

-]

the sales proceeds from the sale of interests

in such entity shall be apportioned to this Lease or the

Major Sublease, whichever is appropriate, and to other

agsets awned

the same proportion as the

relative fair market values of this Lease or the Major Sub-

lease, whichever is appropriate, and such other assets.

Defined Net Transfer Proceeds, if any, and the Administra-

tive Transfer Fee, if any, shall be calculated only with
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and shall not be calculated with respect to the amount of

such sales proceeds apportioned to such other assets.

be no Admi

Change in Ownership which occurs by reason
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hold for so
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(1) A transfer to a spouse in connection

st or decree of dissolu-

long as the assignor makes the required periodic
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payments and complies with other provisions of the loan, or
a transfer resulting from i foreclosure (by judicial fore-
closure or trustee’'s sale) by such an Encumbrance Holder or
a transfer in lieu thereof;

(3) A transfer of a beneficial interest in
the Lease or the Major Sublease resulting from devise,
bequest, intestate succession or by operation of law for the
benefit of the spouse or descendants of (a) Lessee (if an
individual), or (b) a partner of Lessee or Major Sublessee,
whichever is appropriate, if Lessee or Major Sublessee is a
partnership or (c) an owner of Lessee or Major Sublessee,
whichever is appropriate, if other than an individual or
partnership;

(4) Transfer of a beneficial interest in
this Lease or the Major Sublease resulting from public trad-
ing in the stock or securities of an entity, where such
entity is (a) a corporation whose stock is traded publicly
on a national stock exchange or is traded in the
over-the-counter market and whose price is regularly quoted
in recognized national quotation services, (b) is a Real
Estate Investment Trust as defined in Section 856 of the
Internal Revenue Code, or (¢) one of the fifty (50) largest
mutual insurance companies in the United States. This

exemption shall not apply however if the Change of Ownership
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of such entities results from the sale of a controlling
block of shares or interests in such entity or from the
original public issuance of such interests.

(5) The entering into of a Major Sublease by
Lessee.

(6) 1If the initial transferee from MDP is a
partnership, the purchase by one or more of the remaining
partners of a 15% interest of a partner who dies within 2
years of his acquisition of a partnership interest, where
such purchase is made pursuant to an agreement between such
partners executed at the same time or before the date such
157 partnership interest was acquired and the equity paid to
such partner's estate is not more than two (2) million dol-

lars.

5.09.C. Special Treatment for Equity Hotel

Financing. If the Initial Hotel Owner, as a part of or in
lieu of its first Permanent Financing, conveys a portion of
the beneficial interest in this Lease or the Major Sublease,
whichever is appropriate, the Administrative Transfer Fee
which would otherwise be due as a result of such transfer
shall be waived. Where a portion of the Initial Hotel Own-
er's beneficial interest has been so transferred, then the
Initial Hotel Owner's retained ownership and the trans-

feree's ownership interest shall thereafter be treated, for
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Administrative Transfer Fee purposes only, as separate
estates te which the other provisions of this Section 5.09
apply. For example, if the transferee received a fifty per-
cent (50%) ownership interest and the Initial Hotel Owner
then conveyed fifty-one percent (517) of his retained owner-
ship (or 25.5% of the whole), a Change in Ownership requir-
ing payment of the Administrative Transfer Fee wouldlhave
occurred.

5.09.D. Waiver of Administrative Transfer Fee for

MDP. County shall waive the Administrative Transfer Fee, if
any, for the first transfer by MDP of an interest in this
Lease, provided all of the following occur:

| (1) The transfer occurs within eighteen (18)
months of the date of this Lease;

(2) The transfer occurs prior to the time
any long-term prepaid subleases have been entered into on
the Improved Parcel; and

(3) The transfer of the Premises is either:
to the Luxury, First-Class hotel operator as defined in Sec-
tion 3.0l1.A; or, to the same person or entity acquiring the
remainder of the Property in a single transaction.

5.09.E. Calculation and Payment of Fee. The

Administrative Transfer Fee shall be due and payable concur-
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rently with the transfer giving rise to the obligation to
pay such fee.

(1) Where the entire Lessee's (or Major Sub-
lessee’s) interest or all of the beneficial interest in the
entity comprising Lessee (or the Major Sublessee) is trans-
ferred, the Administrative Transfer Fee shall be an amount
equal to one percent (1%) of the sales price or other con-
sideration given for the interest transferred.

(2) Where the Change in Ownership has
occurred by reason of the transfer of less than one hundred
percent (100%7) of the Lessee’s beneficial interest in this
Lease (or the Major Sublessee’'s beneficial interest in the
Major Sublease), the Administrative Transfer Fee would be
due with respect to only those portions of the beneficial
interest in this Lease or the Major Sublease, whichever is
appropriate, which have been transferred since the later of
the date of execution of this Lease (or the Major Sublease)
or the time an Administrative Transfer Fee was most recently
paid with respect to this Lease (or Major Sublease). The
Administrative Transfer Fee shall be equal to one percent
(1%) of the aggregate acquisition cost of the then owners of
such interests, including the owner whose transaction

resulted in the Change in Ownership.



(3) If the transferor of an interest accepts
a note made by the transferee of such interest in payment of
all or a portion of the acquisition cost (a "Purchase Money
Note"), then such note shall be valued in accordance with
this subsection 5.09.E(3). A Purchase Money Note shall be
valued at its face amount unless, (i) by its terms, payment
thereof is contingent upon the occurrence of some event
other than either the mere passage of time or an event
within the control of the transferor or (ii) a note which is
both secured only by the interest transferred and is non-
recourse. In either of these latter cases, the Purchase
Money Note shall not be valued until payment is made, and
the Administrative Transfer Fee thereon shall be equal to
one percent (1%) of the payment(s) actually made on such
note.

(4) Payment of the Administrative Transfer
Fee shall be the obligation of the parties who are the Les-
see or the Major Sublessee, whichever is appropriate, imme-
diately following the completion of the transfer giving rise
to the Administrative Transfer Fee; provided, however, with
respect to the transfer giving rise to the Administrative
Transfer Fee, the obligation to pay that portion of the
Administrative Transfer Fee applicable to such transfer

shall be the joint and several obligation of both the
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transferor and transferee. Each such party shall be liable
only with respect to the Administrative Transfer Fee due on
its respective purchase price. In the event that a party
fails to pay the Administrative Transfer Fee due with
respect to its beneficial interest in this Lease, then
County shall have the remedies provided for in Article 8
with respect to the percentage interest in the leasehold
estate equal to such party's beneficial interest in this
Lease.

5.10. General Provisions Regarding Recovery of Costs

and Payment of Proceeds. Sections 5.11 and 5.12 provide for

the payment to County of certain types of proceeds, after
Lessee has recovered all of its legitimate costs., Exhibits
D and E set forth the types of costs which are recoverable,
and are illustrative rather than exhaustive. The following
general provisions shall apply to the interpretation and
implementation of such Sections and Exhibits.

5.10.A. Construction. The cited Sections and

Exhibits shall be construed so as to allow Lessee to recover
all of its actual legitimate costs, except for those specif-
ically excluded, before the County participates in proceeds,
while at the same time ensuring a proper accounting and

allocation of all costs and an allowance for and limitation

of costs incurred with parties related to or affilijated with
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Lessee equal to the amount that would have been incurred had
Lessee éontracted with nonrelated third parties for the
goods or services provided by a related or affiliated enti-
ty. Lessee shall be entitled to recover a particular cost

only once, irrespective of whether that cost was recovered

‘first through a deduction from Defined Net Transfer Proceeds

or Defined Net Refinancing Proceeds, or as an Improvement
Cost or Transaction Cost. The purposes of the lists con-
tained in the exhibits are to list examples of types of
costs that are to be recovered by Lessee rather than listing
every specific cost. Lessee shall be entitled to recover
and deduct from proceeds all payments hereafter made or
liabilities incurred (other than for the repayment of money
borrowed) by Lessee for such costs.

5.10.B. Improvement Costs. Improvement Costs

include all costs for improving the Premises. Lessee shall
be entitled to a deduction from Defined Net Transfer Pro-
ceeds for the cost of all improvements made by Lessee to the
Premises.

5.10.C. Work by Related or Affiliated Entity.

Lessee, at its option, may cause Lessee or its partners or
their affiliates or related entities, or officers or employ-
ees thereof, to perform services or provide materials or

equipment customarily supplied in connection with the
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Improvement and/or Transaction process(es), and Lessee shall
be entitled to includ? as Improvement Costs or Documented
Transaction Costs (collectively, "Costs™) an amount for such
services or materials or equipment which amount, including
profit, shall be equal to the fair market rates for such
services or materials or equipment.

(1) Lessee shall identify to County any cost
or charge paid to Lessee or to any related entity which Les-
see includes in Costs and shall furnish County with suffi-
cient data regarding the fair market value thereof to enable
County to evaluate the Cost, such as supporting unrelated
third-party bids, written estimates prepared by unrelated
third parties, names and telephone numbers of unrelated
third parties providing such materials or services or other
similar means. An entity will be deemed to be affiliated
with or related to Lessee if Lessee or its partners, offi-
cers or shareholders, either individually or collectively,
own not less than fiftreen percent (15%) of the beneficial
interest of the entity performing the service or providing
the materials or equipment, or if Lessee, or any of its
partners, officers or shareholders have the right to deter-

mine the prices or rates charged by such entity.



(2) Lessee shall not be entitled to charge
for the following items, allowance for such items having
been made by means of item 22 in Exhibit D:

(a) Any charge, expense or allowance
for the overhead (including office rental expenses) and gen-
eral and administrative expenses of Lessee and its affil-
iates;

(b) Any salary, other compensation and
benefits to any of the persons who are directly or indi-
rectly shareholders or partners in Lessee or who are offi-
cers or directors of MDP, Ltd. or Hﬁghes Aircraft
Corporation or who are functioning as the chief operating
officer or the chief financial officer of Lessee; or

(¢) Any fee to Lessee and its share-
holders or partners for profits in connection with the
Improvement Costs except as specifically set forth herein-
above.

(3) Provided, further, that under no circum-
stances shall a Lessee be entitled to include as costs any
fee or other charge representing compensation to itself or
its partners or their affiliates or officers or employees
for obtaining any loans in connection with the purchase of

the Premises or the Improvement or Transaction process.
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5.10.D. Arbitration. County shall have the right

to challenge the legitimacy or amount of any cost. Any dis-
pute over costs not resolved by the parties within thirty
(30) days of the County's having notified Lessee of its
challenge to a cost shall be resolved by arbitration in
accordance with Section 16.16.

5.11. Defined Net Transfer Proceeds. Upon those

tranfers described in subsection 5.11.D, Lessee shall pay
County a sum equal to the excess of twenty percent (20%) of
the Defined Net Transfer Proceeds from such transfer, over

the amount of any Administrative Transfer Fee paid in con-

nection with such transfer.

5.11.A. Transfer bj'MDé:) In the case of a trans-

fer by MDP, "Defined Net Transfer Proceeds” shall mean the

total ca;h and othe; consideration received minus “El§gib}e
COSt;4" Eligibi;ﬁéosts with respect to MDP sﬁ;il mean the
sum of the following:

(1) Any expenditure by Lessee (as opposed to
any Sublessee or any other pagty) in th;Hgggmises forrgpys-
ical improvements and renovation of the Premises ("Improve-
mggzﬁggzzgwjfﬁincluding but not limited to the type which

are more particularly set forth on Exhibit D attached hereto

and incorporated herein.
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(2) Commissions, title and escrow costs, and

other documented costs directly attributable to the partic-

ular transaction (collectively "DQEEEEQEEQ#IIAniaQLion

Costs"), including but not limited to the type which are

more particularly described on Exhibit E attached hereto and
incorporated herein.

5.11.3. Transfer by MDP's Successor. In the case

of a transfer by a successor Lessee who purchased its inter-
est from MDP, "Defined Net Transfer Proceeds"” shall mean the
total cash and other consideration received by Lessee minus
"Eligible Costs.” Eligible Costs with respect to a succes-
sor Lessee shall mean the sum of the following:

(1) The purchase price such Lessee paid to
MDP or such Lessee's seller for the interest.

(2) Improvement Costs paid by such successor
Lessee (as opposed to any predecessor Lessee, or any Subles-
see or any other party).

(3) Documented Transaction Costs in the
present transaction.

(4) Documented Transaction Costs incurred by
such Lessee in conjunction with any refinancing by such Les-

see.

5.11.C. Effect of Refinancing on Improvement //'

Costs. If MDP has paid Defined Net Refinancing Proceeds
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pursuant to Section 5.12, then the original principal bal-
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ance of such refinancing shall be used in place o
Improvement Costs incurred prior to such refinancing and
shall be in addition to Improvement Costs incurred after
such refinancing. Similarly, if MDP pays Defined Net Refi-
nancing Proceeds on any subsequent financings, the original
principal balance of such subsequent financing plus Improve-
ment Costs incurred subsequent to such refinancing shall be
used in place of the original principal balance of the FPrem-
ises’ financing. |

5.11.D. Transfers to Which Section 5.11 Applies.
The provisions of this Section 5.11 shaill a lzﬁsg§E£E§>of
ettt 22 shall appl

he following transfers of a beneficial interest in this

”

Lease unless such transfers are otherwise exempted from an
Administrative Transfer Fee pursuant to Section 5.09.B., but
shall not apply to a mere change in form or method and/or
status of ownership or to any transfer of a beneficial

interest in the Major Sublease.

(1) Any transfer by MDP which constitutes a

Change in Ownership under this Lease, and any subsequent
o
transfer of an interest in this Lease by MDP.
(Z) Any transfer of this Lease or in an
entity comprising Lessee for which an Administrative Trans-

fer Fee is due pursuant to Section 5.09.



(3) Any transfer by a third party of all or
any portion of the third party'’'s beneficial interest in this
Lease.

(4) Any transfer of any beneficial interest
in a "single-asset” entity which holds all or any portion of
the Lessee's interest under this Lease. As used in fhis
subsection 5.11.D, a "single-asset" entity means an entity
in which the interest in this Lease constitutes seventy-five
percent (75%7) or more, by gross value, of the assets of such
entity.

(5) Any transfer of an interest in an entity
which is not a single-asset entity, and is not a pub-
licly-traded entity of the type described in subsection
5.09.A, but the amounts provided for in this Section 5.11
shall be collected only when sufficient interests in such an
entity have been transferred so as to constitute a Change in
Ownership.

(6) Any transfer of an interest in an entity
which County can demonstrate was formed primarily for the
purpose of avoiding the fees provided for in this Section
5.11.

5.11.E. Effect of Transfer of Less than Entire

Interest. If MDP transfers less than its entire beneficial

interest in this Lease, MDP shall nonetheless be entitled to
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deduct all of its Eligible Costs under subsection 5.11.A
unfil such time as MDP has recovered all of its Eligible
Costs. If a third party transfers less than its entire ben-
eficial interest in this Lease, then the amount deducted for

such third party's Eligible Costs shall bear the same pro-

_portion to the third party's total Eligible Costs under sub-

section 5.11.B as the beneficial interest in this Lease
being transferred bears to such third party’'s entire benefi-
cial interest in this Lease. In addition:

(1) Intentionally deleted.

(2) The transferee of a portion of the bene-
ficial interest in this Lease shall receive an Eligible Cost
base equal to the higher of its acquisition cost or its
transferee's Eligible Cost base in such beneficial interests
if the transaction is one where either an Administrative
Transfer Fee or Defined Net Transfer Proceeds were paid, and
an Eligible Cost base equal to its transferor's Eligible
Cost base in such beneficial interests if no such payment
was made. Such transferee's Eligible Cost base shall be
increased by Improvement Costs and Documented Transaction
Costs which are allocable to such transferee and which are
paid or incurred after his acquisition of a portion of the
beneficial interest in this Lease, or which are paid or

incurred by such transferee after his acquisition of a por-
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tion of the beneficial interest in this Lease. Such Eligi-
ble Cost base as increased shall be such transfefee's
Eligible Costs.

(3) Intentionally Deleted.

(4) Every transfer of a beneficial interest
in this Lease shall be reported to County in writing within
five (5) days following the effective date of the transfer
in order to enable County to monitor ownership of the bene-
ficial interest in this Lease.

5.11.F. Valuation of Notes. Should the

transferor o€ an interest accept a note made by its trans-

feree to all or a part of the consideration for the trans-

fer, then such note shall be valued at its face amount
unless it is a "Contingent Payment Note" or unless it is
sold within 30 days of receipt to a nonrelated third party,
in which latter case it shall be valued at the amount
obtained. A Contingent Payment Note is a note which, by its
terms, is ei her not due and payable until the occurrence of
an event other than the passage of time or within the con-

trol of the transferor, or one which is both secured solely

.by the inter~st transferred and nonrecourse, in which case

such note shall be valued at the amount paid, when paid. A
transferee shall not be entitled to include the payment(s)

due under any "Contingent Payment Note” as part of its
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to such Operator of the Hotel. Once terminated, County's
right to Defined Net Transfer Proceeds shall not revive.

5.11.H. Payment. Defined Net Transfer Proceeds
shall be due and payable concurrently with the transfer giv-
ing rise to the obligation to pay Defined Net Transfer Pro-
ceeds and shall be the joint and several obligation of the
transferee and transferor; provided, héwever, that any pay-
ment with respect to a Contingent Payment Note shall be due
and payable within five (5) days following the receipt of
such contingency payment by the transferor. Payment of
Defined Net Transfer Proceeds with respect thereto shall be
the obligation of the Lessee making such contingency pay-
ment, however.

5.12. Defined Net Refinancing Proceeds. If MDP refi-

nances this Lease, then MDP shall pay to County a sum equal

to twenty percent (20%) of Defined Net Refinancing Proceeds.
"Defined Net Refinancing Proceeds' shall mean the gross
principal amount of any financing placed on the Premises
after the date of this Lease, minus the sum of the follow-
ing: MDP's Improvement Costs; and Documented Transaction
Costs. Any refinancing occurring prior to a Change in Own-
ership of this Lease shall be deemed to be a refinancing by
MDP; after a Change in Ownership which constitutes less than

the Lessee's entire beneficial interest in this Lease, this
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Section 5.12 shall apply only to MDP's interest. No per-
centage of Defined Net Refinancing Proceeds shall be payable
by any entity other than MDP, or an entity controlled by or
under common control with MDP.

5.13. Late Charge. Lessee agrees to pay County a late
charge on all sums not received by County within ten (10)
days of the date the sum is due. The late charge shall be
equal to six percent (6%) of the sum not so received.

5.14. Utilities. In addition to the rental charges as
herein provided, Lessee shall pay all service charges for
furnishing water, power, sewage disposal, light, telephone
service, garbage and trash collection and all other utili-
ties, to said Premises.

5.15. Net Lease. The parties acknowledge that this
Lease is intended to be absolutely net to County. The rent
and other sums to be paid to County hereunder are not sub-
ject to any demand, set-off or other withholding.

ARTICLE 6. CONTROLLED PRICES.

6.01. Limitation on Prices to be Charged. Lessee

shall at all times maintain a complete list or schedule of
the prices charged for all goods or services, or combina-
tions thereof, supplied to the public on or from the Prem-

ises hereby demised, whether the same are supplied by Lessee
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or by its Sublessees, assignees, concessionaires, permittees
or licemnsees.

Said prices shall be fair and reasonable, based
upon the following two (2) considerations: First, that the
Premises herein demised is intended to serve a public use
and to provide needed facilities to the public at fair and
reasonable.cost; second, that Lessee is entitled to a fair
and reasonable return upon his investment pursuant to this
Lease.

It is acknowledged and agreed by County that the
charges at a Luxury, First-Class hotel are generally higher,
and often substantially higher, than the rates charged by
other hotels, and that Lessee or a Luxury, First-Class Hotel
Operafor must obtain such higher rates to justify an invest-
ment in such a hotel.

6.02. Director’'s Right to Review/Modify Price. 1In the

event that Director notifies Lessee that any of said prices
are not fair and reasonable, Lessee shall have the right to
confer with Director and to justify said prices. 1If, after
reasonable conference and consultation, Director shall
determine that any of said prices are not fair and reason-
able, the same shall be modified by Lessee or its Subles-
sees, assignees, concessionaires, permittees or licensees,

as directed.
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6.03. Appeal of Director's Decision. The Lessee may

appeal the determination of the Director to the Board of
Supervisors, whose decision shall be final and conclusive in
the absence of further appeal. Pending such appeal, the
prices fixed by the Director shall be the maximum charged b
the Lessee. If the Board fails to act within three (3)
months following the date Lessee appeals to the Board or, if
the Board renders a decision within such three (3)-month
period which Lessee desires to appeal, then the price issue

shall thereafter be determined by binding arbitration in

accordance with Section 16.16. This

IMPROVEMENTS.

7.01. Improvements Owned by Lessee During Term. Les-

see shall own all structures, buildings, docks, or improve-

ments constructed by Lessee upon the Premises, and all

expiration or sooner termination of this Lease.

7.02. County's Election to Receive Improvements.

the expiration or sooner termination of this Lease, all
structures, buildings, docks, improvements and all alter-

ations, additions, and betterments thereto, and all other



improvements made to or upon the Premises, shall, at the
option of County, remain upon and be surrendered with the
Premises as part thereof and title thereto shall vest in

County without compensation therefor to Lessee. Nothing

" contained herein shall be construed to deny or abrogate the

right of Lessee to receive any and all proceeds which are
attributable to the taking in eminent domain of business
installations, improvements, structures, docks and buildings
belonging to Lessee immediately prior to the taking of pos-
session by the condemning authority as said rights are set
forth in Article 15 of this Lease or to remove any personal
property not affixed or any ornamental fixtures.

7.03. Duty to Remove. In the event of expiration or

sooner termination of this Lease, the County may, upon writ-
ten notice within 60 days thereafter, require the Lessee to
remove, at the sole cost and expense of Lessee, and not lat-
er than ninety (90) days after such notice, all structures,
buildings, docks, and improvements of any kind whatsoever
placed or maintained on the Premises, which are above the
ground, whether placed or maintained by Lessee or others,
including, but not limited to, wharves, piers, docks, slips,
concrete foundations, structures and buildings; and if such
structures are removed by Lessee, then Lessee shall, upon

the expiration or termination of this Lease, immediately
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