December 08, 2020
The Honorable Board of Commissioners
Los Angeles County
Development Authority
383 Kenneth Hahn Hall of Administration
500 West Temple Street
Los Angeles, California 90012

ADOPTED

BOARD OF SUPERVISORS
COUNTY OF LOS ANGELES

3-D

December 8, 2020

CELIA ZAVALA
EXECUTIVE OFFICER

Dear Commissioners:
APPROVE AGREEMENT TO ESTABLISH IRS SECTION 115 TRUST WITH THE CALIFORNIA
PUBLIC EMPLOYEES RETIREMENT SYSTEM AND APPROVE THE TRANSFER OF FUNDS TO
THE TRUST
(ALL DISTRICTS) (3 VOTE)
SUBJECT
This letter requests that your Board authorize the Los Angeles County Development Authority
(LACDA) to enter into an agreement with the California Public Employees Retirement System
(CalPERS) to participate in the CalPERS Employers’ Pension Prefunding Trust (CEPPT) program
and authorize funding of $3.8 million, from funds previously set aside to pre-fund the unfunded
accrued liability.
IT IS RECOMMENDED THAT THE BOARD:
1. Approve and instruct the Chair to execute the Agreement and Election to Prefund Employer
Contributions to a Defined Benefit Pension Plan (Agreement) with CalPERS, for the LACDA to
establish an IRS Section 115 Trust, an irrevocable pension trust, and participate in the CalPERS
California Employers’ Pension Prefunding Trust (CEPPT) fund program.
2. Approve and instruct the Chair to sign the Delegation of Authority to Request Disbursements to
transfer funds to prefund the IRS Section 115 Trust.
3. Authorize the Acting Executive Director or his designee to execute any related documents as may
be necessary to fund the Trust, following approval as to form by County Counsel.
4. Authorize the initial transfer of $3.8 million to the Trust from funds previously set aside to prefund
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the Unfunded Accrued Liability (UAL).
5. Authorize the Acting Executive Director or his designee to make any future contributions at his
discretion, based on funding availability, through the annual budget process.
6. Find that entering into an agreement with CalPERS and participating in the CEPPT is not subject
to the California Environmental Quality Act (CEQA) because the action is not defined as a project
under CEQA and does not have the potential for causing a significant effect on the environment.
PURPOSE/JUSTIFICATION OF RECOMMENDED ACTION
The LACDA is taking steps to better manage the short-term costs and long-term liabilities associated
with pensions. The purpose of this action is to enter into an agreement with CalPERS to fund the IRS
Section 115 Trust through the CEPPT, an irrevocable trust administered by CalPERS. Through the
agreement between CalPERS and the LACDA, the LACDA will transfer LACDA funds to the Trust to
hold, invest, and distribute assets to pay future pension costs for eligible LACDA employees.
Currently, the LACDA funds its UAL by setting aside funds designated to pay future pension costs.
These funds are subject to the LACDA’s investment policy, which is subject to the California
Government Code, generally yielding lower investment earnings, as compared to the investment
choices available through other options.
There is the alternative of sending the funds directly to CalPERS, but doing so relinquishes the
LACDA’s investment control and oversight to CalPERS. Under Section 115 of the Internal Revenue
Code, a public agency or municipality can create a separate trust to pre-fund its CalPERS UAL. The
Trust is a vehicle for segregating agency funds from general assets for the purpose of funding
pension liabilities. The Trust maintains the LACDA’s control and desired level of risk over the assets
in trust, as Federal and State law allows the agency to invest in a greater array of security options to
maximize returns in long-term investments.
Recent changes in rate smoothing strategies by CalPERS have increased employer contribution
rates in pensions. Funds set aside in a Section 115 Trust can be used to ease budgetary pressures
resulting from unanticipated spikes in employer contribution rates. The LACDA would have the
option to utilize investment earnings from the Trust to fund future year contributions, when the
required contribution is less affordable.
CalPERS is the largest public employee retirement fund (PERF) in the United States. CalPERS has
been a retirement system administrator and has managed PERF trust fund on behalf of California
public employer defined benefit retirement plans since 1932. Presently, CalPERS manages about
$400 billion in PERF assets on behalf of about 2 million members and 2,890 California public
employers. The LACDA has participated in the CalPERS defined benefit pension system since
1983.
CalPERS administers the California Employers’ Retiree Benefit Trust (CERBT) fund program and the
CEPPT. The LACDA has participated in the CERBT since 2011 to fund Other Post-Employment
Benefits (OPEB) for retiree health benefits. Currently, the CERBT manages about $11 billion in
assets on behalf of 570 California public employers. The CEPPT began operations in July of 2019.
Presently, the CEPPT manages about $8 million in assets on behalf of nine California public
employers.
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FISCAL IMPACT/FINANCING
There is no impact on the County general fund.
The first payment to the trust will be made by June 30, 2021, and is comprised of $3.8 million in
LACDA funds. The funding consists of $3.8 million in LACDA program funds set aside in prior fiscal
years to pay for the Trust.
Based on CalPERS’ Actuarial Valuation report as of June 30, 2018, LACDA’s UAL was $43 million,
84% funded ratio. Since this payment will be deposited into the Trust, there is no immediate impact
to the LACDA’s UAL position after the fund transfer.
FACTS AND PROVISIONS/LEGAL REQUIREMENTS
Due to the unique nature of the service and its critical importance to the benefits program, the
LACDA is willing to execute the Agreement with a clause indemnifying CalPERS for the IRS Section
115 Trust (CEPPT). CalPERS currently has 578 public entities participating in prefunded programs
of which 21 are both CERBT and CEPPT participants. The LACDA’s Risk Management department
and County Counsel have reviewed the indemnification language in the Agreement.
The Agreement and the Delegation of Authority to Request Disbursements have been reviewed and
approved as to form by County Counsel, and are attached to this letter.
ENVIRONMENTAL DOCUMENTATION
This action is exempt from the provisions of the National Environmental Policy Act pursuant to 24
Code of Federal Regulations, Part 58, Section 58.34 (a)(3) because it involves administrative and
management activities that will not have a physical impact on or result in any physical changes to the
environment. The action is not subject to the provisions of CEQA pursuant to State CEQA
Guidelines 15060(c)(3) and 15378 because it is not defined as a project under CEQA and does not
have the potential for causing a significant effect on the environment.
IMPACT ON CURRENT SERVICES (OR PROJECTS)
The recommended actions will allow the LACDA to better manage the short-term costs and longterm liabilities associated with pensions and reduce unfunded accrued liabilities.
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Respectfully submitted,

Emilio Salas
Acting Executive Director
ES:MF:KP
Enclosures

CALIFORNIA EMPLOYERS’ PENSION PREFUNDING TRUST PROGRAM

AGREEMENT AND ELECTION
OF

(NAME OF EMPLOYER)

to Prefund Employer Contributions to a Defined Benefit
Pension Plan

WHEREAS (2) GC Section 21711(b) provides that the California Public Employees'
Retirement System (CalPERS) Board of Administration (Board) has sole and exclusive
control of the administration and investment of the CEPPT, the purposes of which
include, but are not limited to (i) receiving contributions from participating employers; (ii)
investing contributed amounts and income thereon, if any, in order to receive yield on
the funds; and (iii) disbursing contributed amounts and income thereon, if any, to pay for
costs of administration of the CEPPT and to deposit employer contributions into
Employer Pension Plans in accordance with their terms; and
WHEREAS (3) _____________________________________________________
(NAME OF EMPLOYER)

(Employer) desires to participate in the CEPPT upon the terms and conditions set by
the Board and as set forth herein; and
WHEREAS (4) Employer may participate in the CEPPT upon (i) approval by the Board
and (ii) filing a duly adopted and executed Agreement and Election to Prefund Employer
Contributions to a Defined Benefit Pension Plan (Agreement) as provided in the terms
and conditions of the Agreement; and
WHEREAS (5) The CEPPT is a trust fund that is intended to perform an essential
governmental function (that is, the investment of funds by a State, political subdivision
or 115 entity) within the meaning of Internal Revenue Code (Code) Section 115 and
Internal Revenue Service Revenue Ruling 77-261, and as an Investment Trust Fund, as
defined in Governmental Accounting Standards Board (GASB) Statement No. 84,
Paragraph 16, for accounting and financial reporting of fiduciary activities from the
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WHEREAS (1) Government Code (GC) Section 21711(a) establishes in the State
Treasury the California Employers’ Pension Prefunding Trust Fund (CEPPT), a special
trust fund for the purpose of allowing eligible employers to prefund their required
pension contributions to a defined benefit pension plan (each an Employer Pension
Plan) by receiving and holding in the CEPPT amounts that are intended to be
contributed to an Employer Pension Plan at a later date; and

external portion of investment pools and individual investment accounts that are held in
a trust that meets the criteria in Paragraph 11c(1).
WHEREAS (6) The CEPPT is not a Code Section 401(a) qualified trust and the assets
held in the CEPPT are not assets of any Employer Pension Plan or any plan qualified
under Code Section 401(a).
NOW, THEREFORE, BE IT RESOLVED THAT EMPLOYER HEREBY MAKES THE
FOLLOWING REPRESENTATION AND WARRANTY AND THAT THE BOARD AND
EMPLOYER AGREE TO THE FOLLOWING TERMS AND CONDITIONS:
A. Employer Representation and Warranty
Employer hereby represents and warrants that it is the State of California or a political
subdivision thereof, or an entity whose income is excluded from gross income under
Code Section 115(1).
B. Adoption and Approval of the Agreement; Effective Date; Amendment
(1) Employer's governing body shall elect to participate in the CEPPT by adopting this
Agreement and filing with the Board a true and correct original or certified copy of this
Agreement as follows:
Filing by mail, send to:

CalPERS
CEPPT
P.O. Box 1494
Sacramento, CA 95812-1494

Filing in person, deliver to: CalPERS Mailroom
CEPPT
400 Q Street
Sacramento, CA 95811
(2) Upon receipt of the executed Agreement, and after approval by the Board, the
Board shall fix an effective date and shall promptly notify Employer of the effective date
of the Agreement. Employer shall provide the Board such other documents as the
Board may request, including, but not limited to a certified copy of the resolution(s) of
the governing body of Employer authorizing the adoption of the Agreement and
documentation naming Employer’s successor entity in the event that Employer ceases
to exist prior to termination of this Agreement.
(3) The terms of this Agreement may be amended only in writing upon the agreement
of both the Board and Employer, except as otherwise provided herein. Any such
amendment or modification to this Agreement shall be adopted and executed in the
same manner as required for the Agreement. Upon receipt of the executed amendment
or modification, the Board shall fix the effective date of the amendment or modification.
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(4) The Board shall institute such procedures and processes as it deems necessary to
administer the CEPPT, to carry out the purposes of this Agreement, and to maintain the
tax-exempt status of the CEPPT. Employer agrees to follow such procedures and
processes.
C. Employer Reports Provided for the Board’s Use in Trust Administration and
Financial Reporting and Employer Contributions
(1) Employer shall provide to the Board a defined benefit pension plan cost report on
the basis of the actuarial assumptions and methods prescribed by Actuarial Standards
of Practice (ASOP) or prescribed by GASB. Such report shall be for the Board’s use in
trust administration and financial reporting and shall be prepared at least as often as the
minimum frequency required by applicable GASB Standards. This defined benefit
pension plan cost report may be prepared as an actuarial valuation report or as a GASB
compliant financial report. Such report shall be:
1) prepared and signed by a Fellow or Associate of the Society of
Actuaries who is also a Member of the American Academy of
Actuaries or a person with equivalent qualifications acceptable to the
Board;
2) prepared in accordance with ASOP or with GASB; and
3) provided to the Board prior to the Board's acceptance of contributions
for the reporting period or as otherwise required by the Board.
(2) In the event that the Board determines, in its sole discretion, that Employer’s cost
report is not suitable for the Board’s purposes and use or if Employer fails to provide a
required report, the Board may obtain, at Employer's expense, a report that meets the
Board’s trust administration and financial reporting needs. At the Board’s option, the
Board may recover the costs of obtaining the report either by billing and collecting such
amount from Employer or through a deduction from Employer's Prefunding Account (as
defined in Paragraph D(2) below).
(3) Employer shall notify the Board in writing of the amount and timing of contributions
to the CEPPT, which contributions shall be made in the manner established by the
Board and in accordance with the terms of this Agreement and any procedures adopted
by the Board.
(4) The Board may limit Employer’s contributions to the CEPPT to the amount
necessary to fully fund the actuarial present value of total projected benefit payments
not otherwise prefunded through the applicable Employer Pension Plan (Unfunded
PVFB), as set forth in Employer’s cost report for the applicable period. If Employer’s
contribution would cause the assets in Employer’s Prefunding Account to exceed the
Unfunded PVFB, the Board may refuse to accept the contribution. If Employer’s cost
report for the applicable period does not set forth the Unfunded PVFB, the Board may
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refuse to accept a contribution from Employer if the contribution would cause the assets
in Employer’s Prefunding Account to exceed Employer’s total pension liability, as set
forth in Employer’s cost report.
(5) No contributions are required. Contributions can be made at any time following the
effective date of this Agreement if Employer has first complied with the requirements of
this Agreement, including Paragraph C.
(6) Employer acknowledges and agrees that assets held in the CEPPT are not assets
of any Employer Pension Plan or any plan qualified under Code Section 401(a), and will
not become assets of such a plan unless and until such time as they are distributed
from the CEPPT and deposited into an Employer Pension Plan.
D. Administration of Accounts; Investments; Allocation of Income
(1) The Board has established the CEPPT as a trust fund consisting of an aggregation
of separate single-employer accounts, with pooled administrative and investment
functions.
(2) All Employer contributions and assets attributable to Employer contributions shall be
separately accounted for in the CEPPT (Employer’s Prefunding Account). Assets in
Employer’s Prefunding Account will be held for the exclusive purpose of funding
Employer’s contributions to its Employer Pension Plan(s) and defraying the
administrative expenses of the CEPPT.
(3) The assets in Employer’s Prefunding Account may be aggregated with the assets of
other participating employers and may be co-invested by the Board in any asset classes
appropriate for a Code Section 115 trust, subject to any additional requirements set
forth in applicable law, including, but not limited to, subdivision (d) of GC Section 21711.
Employer shall select between available investment strategies in accordance with
applicable Board procedures.
(4) The Board may deduct the costs of administration of the CEPPT from the
investment income of the CEPPT or from Employer’s Prefunding Account in a manner
determined by the Board.
(5) Investment income earned shall be allocated among participating employers and
posted to Employer’s Prefunding Account daily Monday through Friday, except on
holidays, when the allocation will be posted the following business day.
(6) If, at the Board’s sole discretion and in compliance with accounting and legal
requirements applicable to an Investment Trust Fund and to a Code Section 115
compliant trust, the Board determines to its satisfaction that all obligations to pay
defined benefit pension plan benefits in accordance with the applicable Employer
Pension Plan terms have been satisfied by payment or by defeasance with no
remaining risk regarding the amounts to be paid or the value of assets held in the
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CEPPT, then the residual Employer assets held in Employer’s Prefunding Account may
be returned to Employer.
E. Reports and Statements
(1) Employer shall submit with each contribution a contribution report in the form and
containing the information prescribed by the Board.
(2) The Board, at its discretion but at least annually, shall prepare and provide a
statement of Employer’s Prefunding Account reflecting the balance in Employer's
Prefunding Account, contributions made during the period covered by the statement,
investment income allocated during such period, and such other information as the
Board may determine.
F. Disbursements
(1) Employer may receive disbursements from the CEPPT not to exceed, on an annual
basis, the amount of the total annual Employer contributions to Employer’s Pension
Plan for such year.
(2) Employer shall notify the Board in writing in the manner specified by the Board of
the persons authorized to request disbursements from the CEPPT on behalf of
Employer.
(3) Employer's request for disbursement shall be in writing signed by Employer's
authorized representative, in accordance with procedures established by the Board, and
the Board may rely conclusively upon such writing. The Board may, but is not required
to, require that Employer certify or otherwise demonstrate that amounts disbursed from
Employer’s Prefunding Account will be used solely for the purposes of the CEPPT.
However, in no event shall the Board have any responsibility regarding the application
of distributions from Employer’s Prefunding Account.
(4) No disbursement shall be made from the CEPPT which exceeds the balance in
Employer’s Prefunding Account.
(5) Requests for disbursements that satisfy the above requirements will be processed
on at least a monthly basis.
(6) The Board shall not be liable for amounts disbursed in error if it has acted upon the
written instruction of an individual authorized by Employer to request disbursements, and
is under no duty to make any investigation or inquiry about the correctness of such
instruction. In the event of any other erroneous disbursement, the extent of the Board’s
liability shall be the actual dollar amount of the disbursement, plus interest at the actual
earnings rate but not less than zero.
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G. Costs of Administration
Employer shall pay its share of the costs of administration of the CEPPT, as determined
by the Board and in accordance with Paragraph D.
H. Termination of Employer’s Participation in the CEPPT
(1) The Board may terminate Employer’s participation in the CEPPT if:
(a)

Employer’s governing body gives written notice to the Board of its election
to terminate; or

(b)

The Board determines, in its sole discretion, that Employer has failed to
satisfy the terms and conditions of applicable law, this Agreement or the
Board's rules, regulations or procedures.

(2) If Employer’s participation in the CEPPT terminates for either of the foregoing
reasons, all assets in Employer’s Prefunding Account shall remain in the CEPPT,
except as otherwise provided below, and shall continue to be invested and accrue
income as provided in Paragraph D, and Employer shall remain subject to the terms of
this Agreement with respect to such assets.
(3) After Employer’s participation in the CEPPT terminates, Employer may not make
further contributions to the CEPPT.
(4) After Employer’s participation in the CEPPT terminates, disbursements from
Employer’s Prefunding Account may continue upon Employer’s instruction or otherwise
in accordance with the terms of this Agreement.
(5) After Employer’s participation in the CEPPT terminates, the governing body of
Employer may request either:
(a)

A trustee to trustee transfer of the assets in Employer’s Prefunding
Account to a trust dedicated to prefunding Employer’s required pension
contributions; provided that the Board shall have no obligation to make
such transfer unless the Board determines that the transfer will satisfy
applicable requirements of the Code, other law and accounting standards,
and the Board’s fiduciary duties. If the Board determines that the transfer
will satisfy these requirements, the Board shall then have one hundred fifty
(150) days from the date of such determination to effect the transfer. The
amount to be transferred shall be the amount in Employer's Prefunding
Account as of the date of the transfer (the “transfer date”) and shall
include investment earnings up to an investment earnings allocation date
preceding the transfer date. In no event shall the investment earnings
allocation date precede the transfer date by more than 150 days.
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(b)

A disbursement of the assets in Employer’s Prefunding Account; provided
that the Board shall have no obligation to make such disbursement unless
the Board determines that, in compliance with the Code, other law and
accounting standards, and the Board’s fiduciary duties, all of Employer's
obligations for payment of defined benefit pension plan benefits and
reasonable administrative costs of the Board have been satisfied. If the
Board determines that the disbursement will satisfy these requirements,
the Board shall then have one hundred fifty (150) days from the date of
such determination to effect the disbursement. The amount to be
disbursed shall be the amount in Employer’s Prefunding Account as of the
date of the disbursement (the “disbursement date”) and shall include
investment earnings up to an investment earnings allocation date
preceding the disbursement date. In no event shall the investment
earnings allocation date precede the disbursement date by more than 150
days.

(6) After Employer’s participation in the CEPPT terminates and at such time that no
assets remain in Employer’s Prefunding Account, this Agreement shall terminate. To the
extent that assets remain in Employer’s Prefunding Account, this Agreement shall
remain in full force and effect.
(7) If, for any reason, the Board terminates the CEPPT, the assets in Employer’s
Prefunding Account shall be paid to Employer to the extent permitted by law and Code
Section 115 after retention of (i) an amount sufficient to pay the Unfunded PVFB as set
forth in a current defined benefit pension plan(s) cost report prepared in compliance with
ASOP and the requirements of Paragraph C(1), and (ii) amounts sufficient to pay
reasonable administrative costs of the Board. Amounts retained by the Board to pay the
Unfunded PVFB shall be transferred to (i) another Code Section 115 trust dedicated to
prefunding Employer’s required pension contributions, subject to the Board’s
determination that such transfer will satisfy applicable requirements of the Code, other
law and accounting standards, and the Board’s fiduciary duties or (ii) Employer’s
Pension Plan, subject to acceptance by Employer’s Pension Plan.
(8) If Employer ceases to exist but Employer’s Prefunding Account continues to exist,
and if no provision has been made to the Board’s satisfaction by Employer with respect
to Employer’s Prefunding Account, the Board shall be permitted to identify and appoint
a successor to Employer under this Agreement, provided that the Board first
determines, in its sole discretion, that there is a reasonable basis upon which to identify
and appoint such a successor and provided further that such successor agrees in
writing to be bound by the terms of this Agreement. If the Board is unable to identify or
appoint a successor as provided in the preceding sentence, then the Board is
authorized to appoint a third-party administrator or other successor to act on behalf of
Employer under this Agreement and to otherwise carry out the intent of this Agreement
with respect to Employer’s Prefunding Account. Any and all costs associated with such
appointment shall be paid from the assets attributable to Employer’s Prefunding
Account. At the Board’s option, and subject to acceptance by Employer’s Pension Plan,
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the Board may instead transfer the assets in Employer’s Prefunding Account to
Employer’s Pension Plan and terminate this Agreement.
(9) If the Board determines, in its sole discretion, that Employer has breached the
representation and warranty set forth in Paragraph A., the Board shall take whatever
action it deems necessary to preserve the tax-exempt status of the CEPPT.
I.

Indemnification

Employer shall indemnify, defend, and hold harmless CalPERS, the Board, the CEPPT,
and all of the officers, trustees, agents and employees of the foregoing from and against
any loss, liability, claims, causes of action, suits, or expense (including reasonable
attorneys’ fees and defense costs, lien fees, judgments, fines, penalties, expert witness
fees, appeals, and claims for damages of any nature whatsoever) not charged to the
CEPPT and imposed as a result of, arising out of, related to or in connection with (1) the
performance of the Board’s duties or responsibilities under this Agreement, except to
the extent that such loss, liability, suit or expense results or arises from the Board's own
gross negligence, willful misconduct or material breach of this Agreement, or (2) without
limiting the scope of Paragraph F(6) of this Agreement, any acts taken or transactions
effected in accordance with written directions from Employer or any of its authorized
representatives or any failure of the Board to act in the absence of such written
directions to the extent the Board is authorized to act only at the direction of Employer.
J.

General Provisions

(1) Books and Records
Employer shall keep accurate books and records connected with the performance of
this Agreement. Such books and records shall be kept in a secure location at
Employer's office(s) and shall be available for inspection and copying by the Board and
its representatives.
(2) Notice
(a) Any notice or other written communication pursuant to this Agreement will be
deemed effective immediately upon personal delivery, or if mailed, three (3) days
after the date of mailing, or if delivered by express mail or e-mail, immediately
upon the date of confirmed delivery, to the following:
For the Board:
Filing by mail, send to:
CalPERS
CEPPT
P.O. Box 1494
Sacramento, CA 95812-1494
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Filing in person, deliver to:
CalPERS Mailroom
CEPPT
400 Q Street
Sacramento, CA 95811
For Employer:

(b) Either party to this Agreement may, from time to time by notice in writing
served upon the other, designate a different mailing address to which, or a
different person to whom, all such notices thereafter are to be addressed.

(3) Survival
All representations, warranties, and covenants contained in this Agreement, or in any
instrument, certificate, exhibit, or other writing intended by the parties to be a part of this
Agreement shall survive the termination of this Agreement.
(4) Waiver
No waiver of a breach, failure of any condition, or any right or remedy contained in or
granted by the provisions of this Agreement shall be effective unless it is in writing and
signed by the party waiving the breach, failure, right, or remedy. No waiver of any
breach, failure, right, or remedy shall be deemed a waiver of any other breach, failure,
right, or remedy, whether or not similar, nor shall any waiver constitute a continuing
waiver unless the writing so specifies.
(5) Necessary Acts; Further Assurances
The parties shall at their own cost and expense execute and deliver such further
documents and instruments and shall take such other actions as may be reasonably
required or appropriate to evidence or carry out the intent and purposes of this
Agreement.
(6) Incorporation of Amendments to Applicable Laws and Accounting Standards
Any references to sections of federal or state statutes or regulations or accounting
standards shall be deemed to include a reference to any amendments thereof and any
successor provisions thereto.
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BOARD OF ADMINISTRATION
CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM

BY_____________________________________
ARNITA PAIGE
DIVISION CHIEF, PENSION CONTRACT AND PREFUNDING PROGRAMS
CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM

To be completed by CalPERS
The effective date of this Agreement is: _________________________
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