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June 30, 2009

The Honorable Board of Supervisors
County of Los Angeles
383 Kenneth Hahn Hall of Administration
500 West Temple Street
Los Angeles, California 90012

Kerr Silverstrom

Chief Deputy

Dear Supervisors:

APPROVAL OF AMENDMENT NO.1 TO LEASE NO. 75629
PARCEL 1S (FUEL DOCK). MARINA DEL REY

(FOURTH DISTRICT)
(4 VOTES)

SUBJECT

Request approval of a lease amendment that confirms the lessee's exercise of its option
to extend the term of the Parcel 1 S (Fuel Dock) lease for an additional 55 years,

changes the rent structure for fuel sales from a percentage of gross receipts to a flat fee
of $.15 per gallon, approves a change in ownership structure of the lessee, and
incorporates revised site and development plans.

IT IS RECOMMENDED THAT YOUR BOARD:

1. Find that the Regional Planning Commission, acting on behalf of the

County, has previously considered and adopted a negative declaration for
the proposed landside redevelopmenUreplacement project contemplated
by Amendment No. 1 to Lease Agreement with respect to Parcel 1 S (Fuel
Dock), attached as Exhibit A, and that the Executive Officer of the Coastal
Commission determined that the waterside redevelopmenUreplacement

project involves no potential for any adverse effect, either individually or
cumulatively, on coastal resources and is consistent with the policies of
section 30200, et seq. of the Coastal Act.

2. Authorize the Chairman to execute the attached Amendment No. 1 to
Lease Agreement to: a) grant an extension of the option date to a date
concurrent with your Board's approval of Amendment No. 1 to Lease
Agreement; b) acknowledge the satisfaction by lessee or waiver by
County of all conditions to exercise of the option; c) accept and
acknowledge the valid, timely and proper exercise of the option by lessee;
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d) extend the term of the existing lease on Parcel 18 by 55 years to
enable redevelopment of the improvements thereon; e) approval and
incorporation of the change in ownership of the lessee; f) modify certain
other terms and provisions of the lease relating to rent and the
redevelopment work.

PURPOSE/JUSTIFICATION OF RECOMMENDED ACTION

Pursuant to exclusive negotiations authorized by your Board on April 5, 2005, a new
five-year lease ("Lease") was negotiated with a new lessee entity, Del Rey Fuel, LLC, a
California limited liabilty corporation ("Lessee"), for Parcel 1 S (Fuel Dock), which
includes a redevelopment program for the leasehold subject to several conditions,
including the following: any landside development be limited in height to that of the
existing structure, food service be limited to takeout service only, and the new
development remain within the leasehold parcel boundaries. Simultaneously, your
Board granted an Option to Amend Lease Agreement ("Option") to extend the term of
the Lease by 55 years upon demonstration that the Lessee had satisfied all of the
conditions for exercise contained in the Option, including receipt of all planning, zoning,
environmental, and other entitlement approvals required to be obtained from
governmental authorities for the construction of the development project. Unlike the
structure of most of the Marina redevelopment leasehold deals, which require an option
to be exercised before an amended and restated lease is executed, the County
executed the short term (five-year) Lease concurrent with the Option to facilitate the
provision by Lessee to the boating public of uninterrupted fueling services while it
pursued its development approvals.

The Option expiration date, after extensions by both the Director of the Department of
Beaches and Harbors ("Directot') and your Board, was May 2, 2009. During the
entitlement process, Lessee has worked diligently to obtain the necessary entitlements
to permit the exercise of the Option but has encountered delays in securing financing for
the project due to the current economic crisis. Almost all marina lenders have exited
the market and, as a result, Lessee has been unable to obtain a construction loan
commitment.

To avoid loss of the Option to extend the lease, Lessee has negotiated financing with
SCM Del Rey Partners, LLC to contribute equity (instead of the more traditional
construction loan) and has negotiated a change in ownership of Lessee to add SCM Del
Rey Partners, LLC as a new member of the Lessee limited liabilty company with a 50%
interest therein, so as to be able to commence redevelopment of the project in a timely
manner. The Department of Beaches and Harbors has reviewed the change of
ownership in accordance with the assignment standards of the Lease, including a
review of the new member's financial condition, and recommends approval thereof.
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Negotiations between Lessee and SCM Del Rey Partners, LLC have taken longer than
anticipated. As a result, Lessee was unable to provide evidence of its financing unti
after the May 2, 2009 expiration of the Option. Lessee has requested an extension of
the outside date to exercise the Option to a date concurrent with your Board's approval
of the Amendment NO.1 to Lease Agreement ("Amendment No.1").

Additionally, to satisfy underwriting requirements in today's financial market for
permanent financing and to bring the rental structure more in conformity with current
rent structures for fuel docks in Southern California, Lessee has proposed changing the
rent structure for gross receipts generated by the sale of fuel from a percentage rent
(6% of gross revenues) to a flat fee of $.15 per gallon, effective upon completion of the
redevelopment. All other revenue will be subject to the same percentage rents as were
previously approved. The County's economic consultant has reviewed and analyzed

the requested change and has concluded that the impact to the County wil be relatively
minor at current market prices, even allowing for some further increase in fuel prices.
The consultant also stated that whatever minor and possibly temporary ground rent
savings that might accrue to Lessee from the change in rent structure, they would
represent only a minor fraction of the substantially increased construction costs the
Lessee will incur to comply with much more stringent fuel delivery regulations enacted
subsequent to Lessee's entering into the Option. Furthermore, County's economic

consultant points out that the economics of fuel operations and the wide practice in
public marinas of charging a fixed rent per gallon of fuel sold both suggest that a
recurrence of high fuel prices would not enrich the Lessee at County expense, because
dollar profit margins tend to remain constant but unit sales tend to decrease, resulting in
a decline in Lessee's total dollar profits.

An additional important non-economic factor in determining whether to implement the
change in the rent structure is that a fuel dock is a critical service facilty to boaters in a
marina. Without a fuel dock, boaters will be required to travel to other marinas to buy
fuel, which will make Marina del Rey less attractive as a convenient, low cost place for
recreational boating.

Upon satisfaction of all the conditions set forth in the Option, the Option provides that
Amendment No. 1 wil be executed to memorialize the exercise of the option to extend
the term. The changes discussed above are included in Amendment No. 1 that your
Board is now being requested to approve. Other changes included in Amendment No.
1 are: a) a revised site plan and development plan; b) a new legal description to reflect
the actual footprint of the fuel dock (as the original dock was constructed outside the
legal boundaries of the parcel); c) elimination of the requirement that Lessee obtain its
building permit prior to exercise of the Option, in order to accommodate the required
timing for the admission of Lessee's new equity member; and d) an extension of the
existing lease reversion provisions to provide that if Lessee fails to commence
construction within 120 days of its exercise of the Option, then, at County's election, the
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lease termination date will automatically revert back to April 30, 2011, the extension will
terminate, and Lessee wil have no right to redevelop the parceL.

Implementation of Strategic Plan Goals

The recommended action will allow the Lessee to proactively redevelop its leasehold
improvements, which will result in fulfilment of Strategic Plan Goal No.1, "Operational
Effectiveness", as the project will provide a sustained financial resource to the County,
and of Strategic Goal No.3, "Community and Marketing Services", as the
redevelopment wil provide a convenient place for boaters to refuel their vessels.

FISCAL IMPACT/FINANCING

Parcel 1 S paid a total rent of $261,310 for Fiscal Year (FY) 2007-08. Annual rent to the
County is projected to reach $244,000 at stabilization, a 6% decrease in rent from the
FY 2007-08 leveL. The reason for the decrease in rent is that FY 2007-08 was a time of
historically high fuel pnces from which the County received more rent than anticipated.
Our economic consultant notes that even with no change in fuel sales rent (from
percentage rent to a flat fee rental structure), total County rent from the sale of fuel
would still decline due to the fall in fuel prices.

Operating Budget Impact

There is no operating budget impact as a result of this action.

FACTS AND PROVISIONS/LEGAL REQUIREMENTS

The term of the Lease for Parcel 1 S commenced on May 10, 2006 and currently expires
on April 30, 2011. Upon execution ãnd delivery of Amendment No.1, the term of the
Lease will be extended to April 30, 2066.

Lessee is an entity established jointly by Harbor Real Estate Limited Partnership, a
Delaware partnership, the current lessee of Parcel 53 (The BoatYard), and Westrec
Marina Management, Inc., a California corporation.

Extension of the existing Lease is authorized by Government Code sections 25907 and
25536. The extended lease term does not exceed the maximum 99-year period
authorized by California law.

At its meeting of June 10, 2009, the Small Craft Harbor Commission did not have a
quorum to take action with respect to the Director's recommendation that your Board
approve the attached Amendment. However, the two Commissioners in attendance
both individually endorsed the Directots recommendation.
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The Amendment has been approved as to form by County CounseL.

ENVIRONMENTAL DOCUMENTATION

On March 24, 2008, the Executive Director of the Coastal Commission issued a waiver
of Coastal Development Permit ("CDP") requirements for the waterside
redevelopmenUreplacement project, having determined that the waterside project

involves no potential for any adverse effect, either individually or cumulatively, on
coastal resources and is consistent with the policies of section 30200, et seq. of the
Coastal Act. On May 14, 2008, the Regional Planning Commission considered and

adopted a negative declaration for the proposed redevelopmenUreplacement project

contemplated by the Lease and Amendment No. 1 prior to approving the landside CDP
and Conditional Use Permit for the project, concluding that the proposed project will
have no significant effect on the environment. The proposed Amendment No. 1 does
not raise any new or different environmental impacts.

IMPACT ON CURRENT SERVICES (OR PROJECTS)

There is no impact on other current services or projects.

CONCLUSION

Please authorize the Executive Officer of the Board to send two copies of the executed
Amendment NO.1 to Lease Agreement to the Department of Beaches and Harbors.

Respectfully submitted,~~~c
Santos H. Kreimann, Director

SK:PW:ks
Attachments (1)

c: Chief Executive Officer

Acting County Counsel
Executive Officer, Board of Supervisors





same percentage change as the percentage change in the ENR Index during the preceding
five (5) year period."

8. Parity of Operation/Rent. County agrees that during the remaining Term

of the Lease (as extended herein) it will not hereafter enter into any new lease, lease
amendment, lease extension, option to lease or option for lease extension with respect to
any other property owned by County located in the Marina del Rey Small Craft Harbor
for the development and operation during the Term of this Lease of a fuel service dock
facilty serving boats or other watercraf (a "Competing Lease Transaction") by a lessee
or operator (a "Competing Lessee") unless the requirements set forth in paragraphs (I),
(II) and (II) below are satisfied with respect to such Competing Lease Transaction. For
purposes of clarification, as of the Effective Amendment Date of this Amendment the
previous lease extension option pertaining to the redevelopment of Parcels 55, 56 and W
has expired by its terms. Any renewal of such lease extension option, new lease
extension option, lease amendment or new lease pertaining to Parcels 55, 56 and W that
would permit the lessee of Parcels 55, 56 and W to redevelop such property to include a
fuel service dock facilty wil constitute a Competing Lease Transaction.
Notwithstanding any contrary provision of this Section 8, the operation of a "fuel service
dock facilty" shall not include the sale or dispensing of fuel by a lessee or operator for
"topping off' of small vessels used for pleasure use that are stored or occupy slips at the
property from which the fuel is sold or dispensed.

(1) The Competing Lease Transaction shall require that the
Competing Lessee's fuel service dock facility must include high-speed pumps for
not less than four (4) different fuel types, except that (x) four (4) different fuel
types at each individual pump shall not be required as long as facilities for such
different fuel types are made available at such property in a maner so as to avoid
unreasonable delay in service, and (y) with the Director's prior reasonable
consent, the Competing Lessee shall have the right from time to time to provide
service for less than four (4) different fuel types ifless than four (4) fuel types are
then used by boating consumers in the Marina del Rey Small Craft Harbor.

(II) The Competing Lease Transaction shall require that the
Competing Lessee's fuel service dock facilty shall be required to be open every
day of the year for at least the minimum hours of operation approved by County
from time to time, except for such holidays during which commercial businesses
in Marina del Rey are customarily closed, and except to the extent the Competing
Lessee is prevented from doing so due to force majeure or due to temporary
interruption for maintenance and repair, renovation, alteration or improvement
work, but only during the period reasonably required to complete such work.

(II) The Competing Lease Transaction shall require the payment of
rent by the Competing Lessee with respect to fuel sales that is not less than the
rent required to be paid by Lessee under this Lease with respect to fuel sales. For
puroses of this paragraph (II), the amount of any rent abatement, rent deferral,
rent concession or other monetar concession granted by County to the
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Competing Lessee under a Competing Lease Transaction that relates or pertains
to the rent payable with respect to fuel sales (as opposed to the rent payable with
respect to other operations on the applicable property) shall be taken into
consideration in calculating the rent payable by the Competing Lessee under such
Competing Lease Transaction. However, ifthe improvements on the property
under any Competing Lease Transaction include not only the operation of a fuel
service dock facility, but also other improvements, then any rent abatement, rent
deferral, rent concession or other monetary concession granted in connection with
the development, use or operation of such other improvements shall not be taken
into consideration for purposes of this paragraph (II).

Notwithstanding any contrary provision of this Section 8, (a) the restriction set
forth in the first paragraph of this Section 8 shall be applicable (and County shall be
bound thereby) only during such time as Lessee is operating its fuel service dock facility
on the Premises open to the public in a maner consistent with the provisions of
paragraphs (1) and (II) above and in material compliance with the other requirements of
the Lease, and an uncured Event of Default by Lessee under the Lease does not exist; and
(b) any Competing Lease Transaction entered into at a time when the restriction set fort
in the first paragraph of this Section 8 is not applicable (including any lease or lease
extension subsequently executed pursuant to an option to lease or option for lease
extension executed at a time when the restriction set fort in the first paragraph of this
Section 8 is not applicable) shall be exempt from the requirements of this Section 8. In
addition, (a) to the extent that County waives the application to Lessee's operations under
this Lease of any of the requirements set forth in paragraph (1) or (II) above, such waived
requirement shall not be applicable (or no longer applicable) to a Competing Lease
Transaction; (b) during any period during which a Director consent under clause (y) of
paragraph (1) is in effect with respect to a Competing Lease Transaction, Lessee's
obligations under Section 3.1 (i)(1) of the Lease shall be modified to be consistent with
such Director consent; and (c) during any period during which a Director approval under
paragraph (II) above is in effect that results in minimum hours of operation for a
Competing Lease Transaction that are less than the minimum hours of operation then
required under Section 3.4 of the Lease for Lessee's fuel dock service operation, the
minimum hours of operation required under Section 3.4 ofthe Lease for Lessee's fuel
dock service operation shall be changed to such reduced hours.

9. Modification to Section 3.1 of the Lease. Section 3.1 of the Lease is
hereby amended to add the words "in the Marina del Rey Small Craft Harbor" afer the
words "boating consumers" in clause (i)(II) of such Section 3.1.

10. County's Inducement. In connection with Lessee's exercise of the Option,
County hereby confirms its waiver of the condition to exercise of the Option that Lessee
shall have satisfied all conditions to the issuance of any building permit required for the
construction of the Redevelopment Work. In consideration of County's waiver of the
foregoing condition, and in acknowledgment that the principal inducement to County to
extend the Term of the Lease pursuant to the Option is the timely performance by Lessee
of the Redevelopment Work, if Lessee fails to commence construction of the
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Redevelopment Work within one hundred twenty (120) days after the Effective
Amendment Date, then in addition to any other right or remedy that County may have in
connection with such failure to timely commence construction of the Redevelopment
Work, upon written notice by County to Lessee, the Lease shall be automatically
amended such that the terms and provisions of the Lease revert back to the terms and
provisions of the Lease prior to Lessee's exercise of the Option and prior to the paries'
execution of this Amendment (including, without limitation, the expiration of the Term of
the Lease on April 30, 2011). The terms and provisions of this Section 10 shall be in
addition to and not in limitation of, the terms and provisions of Section 5.6 of the Lease,
including without limitation, subsection 5.6.3 thereof. For purposes of clarification, in
the event the Lease is amended in accordance with subsection 5.6.3 of the Lease, the
terms and provisions of the Lease (as amended under such subsection 5.6.3) shall be the
terms and provisions of the Lease existing prior to Lessee's exercise of the Option and
prior to the paries' execution of this Amendment (including, without limitation, the
expiration of the Term of the Lease on April 30, 2011).

In order to reduce the amount of time that the docks on the Premises are taken out
of service, Lessee intends to have the floats fabricated off-site and then installed in the
Premises on a pre-fabricated basis. For puroses of the one hundred twenty (120) day
constrction commencement date requirement set forth in the immediately preceding
paragraph, the commencement of the off-site fabrication of the floats shall constitute
commencement of construction of the Redevelopment Work if all of the following
requirements are satisfied: (a) fabrication shall mean the actual off-site construction of
the floats, and not merely the manufacture, supply or acquisition of the individual
component pars or materials that are subsequently combined to produce the floats; (b)
fabrication must have commenced with respect to at least all of those floats to be installed
in the first phase of installation, as approved by Director; (c) fabrication must continue on
a diligent, continuous basis until the completion of the last stage of fabrication prior to
transport to the Premises; (d) upon the completion of clause (c) the floats must be
installed in the Premises on a timely basis in accordance with the phasing schedule
approved by Director; and (e) after the off-site float fabrication commences, any other
on-site demolition or construction work pertning to the Redevelopment Work that,
based on the phased construction schedule approved by Director, is to be commenced
prior to the on-site installation of the pre-fabricated floats, shall be commenced and
diligently performed in accordance with such approved construction schedule. At
Director's request, Lessee shall establish to Director's reasonable satisfaction Lessee's
compliance with the requirements set fort in clauses (a) through (e) above. For purposes
of clarification, County acknowledges that the requirement in the second sentence of
Section 5.1 of the Lease that Lessee proceed to demolish the Improvements located on
the Premises and perform the Redevelopment Work promptly following the Lessee's
exercise ofthe Option is hereby modified to reflect the terms and provisions of this
paragraph.

11. Change of Ownership of Lessee. Lessee represents and warrants to
County as follows as of the Effective Amendment Date:

5
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(a) prior to or concurrent with the full execution and delivery of this
Amendment, the ownership of Lessee has changed such that (i) immediately prior
to such change, the ownership of Lessee consisted of the following two members:
The Schem Revocable Family Trust held a 51 % membership interest in Lessee
and The JMM Schem Irrevocable Trust held a 49% membership interest in
Lessee; and (ii) as of the Effective Amendment Date, the ownership of Lessee
now consists of the following three members: The Schem Revocable Family Trust
now holds a 25.5% membership interest in Lessee, The JMM Schem Irrevocable
Trust now holds a 24.5% membership interest in Lessee, and SCM Del Rey
Parners, LLC now holds a 50% membership interest in Lessee;

(b) the manager of Lessee is Greg Schem;

(c) SCM Del Rey Partners, LLC is owned by the members listed on
Exhibit C attached to this Amendment;

(d) the manager of SCM Del Rey Parers, LLC is Somera Capital
Management, LLC;

( e) the financials statements and other information disclosed by Lessee

to County regarding Lessee's members were true and correct as of the date of
such disclosure on June 1, 2009 (or as of the date of such financial statements if
dated as of a different date), and there has been no material adverse change to the
financial condition of Lessee's members between the date of such disclosure (or
the date of such financial statements if dated as of a different date) and the
Effective Amendment Date;

(f) Lessee has delivered to County a true and correct copy of its

Amended and Restated Operating Agreement dated as of June 1,2009, and
effective as of the Effective Amendment Date ("Lessee's Operating Agreement");
as of the Effective Amendment Date, Lessee's Operating Agreement is in full
force and effect and constitutes a valid and binding agreement enforceable in
accordance with its terms;

(g) The only monetary consideration paid by SCM Del Rey Parers,
LLC for its membership interest in Lessee is the obligation of SCM Del Rey
Parners, LLC to make certain capital contributions to Lessee in accordance with
the terms and provisions of Lessee's Operating Agreement, such capital
contributions shall be used to pay for Applicable Costs (as defined in Section
4.8.1 of the Lease), and no portion of such capital contributions shall be
distributed to the other members of Lessee except for reimbursements to the other
members of Lessee for organizational, formation, due dilgence and transaction
expenses not to exceed an aggregate of $25,000; and

(h) The execution and delivery of this Amendment on behalf of Lessee
has been approved by SCM Del Rey Parners, LLC and has been authorized by all
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necessary limited liabilty company (or other corporate, partership or trust
action, as applicable) on the par of all direct or indirect members or owners of
beneficial interests in Lessee.

The admission of SCM Del Rey Parers, LLC as a member of Lessee constitutes a
Change of Ownership under Section 4.6 of the Lease. Conditioned upon the truth and
accuracy ofthe foregoing representations and warranties, County hereby approves such
Change in Ownership and agrees that no Net Proceeds Share shall be payable to County
in connection with such Change of Ownership. In accordance with Section 4.6 of the
Lease, Lessee shall pay to County the Actual Costs incured by County in connection
with its review and processing of the Change of Ownership described in this Section 11,
provided that such costs shall not be duplicative ofthe costs to be reimbursed to County
pursuant to Section 12 of this Amendment.

In acknowledgment of the Change of Ownership described in this Section 11, the
following two additional modifications are hereby made to the Lease:

(i) All references to "Effective Date" in Sections 4.6.2, 4.6.3 and 4.7.1

of the Lease are hereby changed to "Effective Amendment Date"; and

(ii) The third sentence of Section 4.8 of the Lease is hereby amended
in full and replaced with the following: "With respect to each Financing Event,
the Net Proceeds Share (if any) shall be equal to twenty percent (20%) of the Net
Refinancing Proceeds from such Financing Event; provided, however, that there
shall be no Net Proceeds Share payable with respect to the first Financing Event
as long as such first Financing Event occurs not later than the third (3'd)
aniversary of the CO Date."

12. County Costs. Within thrty (30) days after written request from County,
Lessee shall reimburse County for the Actual Costs (as defined in the Lease) incurred by
County in the review, negotiation, preparation and documentation of this Amendment, to
the extent not paid by Lessee prior to the Effective Amendment Date.

13. No Other Modifications. This Amendment is intended to supersede and

replace the form of First Amendment to Lease attached as Exhibit A to the Option
Agreement. Except as expressly set forth in this Amendment, all terms, conditions, and
provisions of the Lease remain in full force and effect and are unodified, and each of
the parties reaffrms and acknowledges its respective obligations under the Lease as
amended hereby.

14. Countemars. This Amendment may be signed in any number of
counterparts. Each counterpar represents an original of this Amendment and all such
counterparts shall collectively constitute one fully-executed document.

SIGNATURES ON FOLLOWING PAGE
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IN WITNESS WHEREOF, County and Lessee have entered into this Amendment
as of the date first set forth above.

COUNTY OF LOS ANGELES

By:
Chairman, Board of Supervisors

DEL REY FUEL, LLC,
a California limite company

By:

ATTEST:

SACHI HAMAl,
Executive Offcer of the Board of Supervisors

By:
Deputy

APPROVED AS TO FORM:

ROBERT E. KALUNIAN,
Acting ty C

B:

APPROVED AS TO FORM:

MUNGER, TOLLES & OLSON LLP

BY:~~
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