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FIRST AMENDMENT TO 
CONCESSION AGREEMENT FOR 

1·19 99-Sub.Jn"t lo DBH R~view 

WILL ROGERS STATE BEACH PARK RESTAURANT 

THIS FIRST AMENDMENT TO CON~ESSION AGREEMENT 
("Amendment") is made and entered into as of theE day of &,b..,-4M~ , 1999, 
by and between the COUNTY OF LOS ANGELES-("County"), and SEA VI W 
RESTAURANTS, INC., a California corporation ("Concessionaire"). 

WITNESSETH 

WHEREAS, County has been authorized to exercise the power 
conferred by California Government Code Section 25907 to contract for 
concessions and services that are consistent with public park and recreation 
purposes within Will Rogers State Beach Park pursuant to the provisions of the 
Joint Powers Agreement Between the City of Los Angeles and the County of los 
Angeles Providing for Lifeguard and Maintenance Services to be Rendered by the 
County on Beaches Located Within the City, dated May 20, 1975 ("Joint Powers 
Agreement"); 

WHEREAS, in the exercise thereof, County and Concessionaire 
executed that certain Concession Agreement (the "Agreement") dated as of 
November 1, 1997; 

WHEREAS County and Concessionaire have agreed, as more 
specifically provided herein, to amend certain terms and conditions contained in 
the Agreement; and, 

WHEREAS, Section 16.13 of the Agreement provides that it may 
only be amended in writing executed by duly authorized officials of Concessionaire 
and County. 

NOW, THEREFORE, in consideration of the foregoing and of the · 
mutual covenants, agreements and conditions set forth herein, and of other good 
and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the parties hereto and each of them do agree as follows: 

1 Defined Terms. All capitalized-terms not defined in this Amendment shall 
have the meanings ascribed to them in the Agreement. 

1 Amendment of Agreement. Sections 4.6, 4. 7 and 4.8 of the Agreement 
are hereby amended as follows, with deleted text stricken through and added text 
double underlined: 
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"4.6. Changes of Ownership and Financing Events. {Exee~t es 
otnerYtise ~rovided in tnis Section 4.6, eeen} .fa.kh time Concessionaire 
proposes either (a) a Change of Ownership or 1b) a Financing Event, County 
shall be paid -{t-1-tt an Administrative Charge equal to the Actual Cost 
incurred _by County in connection with its review and processing of said 
Change of Ownership or Financing Event, including without limitation the 
cost of investigating the acceptability of the proposed transferee or lender 
as well as any and all other reasonable administrative, financial, economic, 
accounting and/or legal costs and fees {including without limitation the 
reasonable value of services provided by in-house counsel, lease 
administrators and/or lease auditors) incurred or expended in connection 
with any such proposed Change of Ownership or Financing Event 
("Administrative Charge") {end (2) in tne event Count'f· approves sueh 
proposed Change of Ownership or Fineneing Event end such transection is . 
consummated, e t4et Proceeds Snere; provided, however, thet in the event 
Count~ disapproves e proposed Change of Ownership or Fineneing Event, 
tne Administrative Charge shell not exceed Thirt'f' Thousand end 0011 00 "· 
Dollars ($30,000t end, in the event County epproves e Chenge of 
Ownersnip or Financing E"Went, that portion, if any, of the Administrative - · 
Cherge thet exceeds Thirty Thousend end 00/100 Dollars ($30,000) shell be 
paid Otlt of, end shell redt1ce, the Net Proceeds Shere. "Net Proceeds 
Shere" shell mean the eppliceble emount determined pursuent to Section 
4.8 of this Agreement}. Changes of Ownership and Financing Events are 
further subject to County approval as provided in Articles 12 and 13 of this 
Ag·reement. A deposit of Fifteen Thousand and 001100 pollars ($15.000) 
toward the Administrative Charge shall be due and payable upon 
Concessionaire's notificatjon to County of the prooosed Change of. 
Ownership or Financing Event and request for County's aporoval thereof. 

[518090.4] 

4.6.1. Change of Ownership. "Change of Ownership" 
shall mean (a) any transfer by Concessionaire of a five percent {5%) 
or greater direct ownership interest in this Agreement or in any Major 
Sublease, (b) Concessionaire's granting of a Major Sublease {end} Qt 
(c) any transaction or series of related transactions not described in 
subsections 4.6.1 (a) or (b) which constitute {en Aggregete Trensfer 
of fifty percent (50%) or more of tne beneficial interests in, or} a 
Change of Control oft,7 Concessionaire, this Agreement or a Major 
Sublease. For the purposes of this Agreement, "Change of Control" 
shall refer to a transaction whereby the transferee acquires a 
beneficial interest in Concessionaire, this Agreement or a Major 
Sublease which brings its cumulative beneficial interest in 
Concessionaire, this Agreement or a Major Sublease, as appropriate, 
to over fifty percent {50%). 

4.6.2. Excluded Transfers. Notwithstanding anything to 
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the contrary contained in this Agreement, Changes of Ownership 
resulting from the following transfers shall not be deemed to create 
an obligation to pay County an Administrative Charge {or e Net 
Proeeeds Shere}, nor shall County have any discretion under Articles 
1_2 and 13 of this Agreement to disapprove such transfers: 

( 1 ) a transfer to a spouse in connection with a property 
settlement ·agreement or decree of dissolution of 
marriage or legal separation; 

(2) a transfer, directly or through any trust, by way of gift, 
devise, intestate succession or operation of law for the 
benefit of any member or members of the transferor's 
immediate family (which for the purposes of this 
subsection shall be limited to the transferor's spouse, 
children, parents, siblings and grandchildren); 

(3) a transfer of a beneficial interest resulting from public 
trading in the stock or securides of an entity, where • · 
such entity is a corporation whose stock is traded 
publicly on a national stock exchange or is traded in .the 
over-the-counter market and whose price is regularly 
quoted in recognized national quotation services; 
provided, however, that this exclusion shall not apply to 
a single transaction or series of related transactions 
whereby fifty percent {50%) or more of the beneficial 
interests in such entity are transferred, or which 

,. otherwise effects a Change of Control in such entity; 

(4) a mere change or conversion in the form, method or 
status of ownership; it shall not include a transfer 
between or among individuals and/or entities controlled 
by such individuals, provided that this exclusion shall not 
apply to a single transaction or series of related 
transactions whereby {en Aggregete Trensfer of} fifty 
percent (50%) or more of the beneficial interests in 
Concessionaire, this Agreement or a Major Sublease has 
{oeeurred;} been transferred: or. 

(5) any transfer resulting from a Condemnation by County; 
or, 

(6) any transfer of the beneficial interest in Concessionaire 
which is consummated prior to May 1. 1999. which results in no 
change in the management of Concessionaire or the day-to-day 
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operations of the Premises and where the transferee of such 
beneficial interest is. as of January 1. 1999. a beneficial interest 
holder in Concessionaire other than {eurrentl'f held by }Bank of 
America and its affiliates{; proV'ided, nowe·1er, that (1 t suen transfer 
is consummated prior to {No'V'ember 1, 1997, (2t suen transfer is 
effeeted at a net loss to Bank of Ameriee end/or its effilietes ('.vithout 
taking into eeeount prior writedo·gr,ns of en·t debt extended to 
Coneessioneire by Bank of Ameriea or its affiliates), end (3} the 
transfer of the benefieiel interest is mede to one or more of the 
existing persons or entities currently holding benefieiel interests in 
Coneessioneire}. 

4.6.3. Aggregate Transfer. "Aggregate Transfer" snell refer to the totel 
percentege of the shares of stoek, pertl'\ership interests, membership 
interests or any other equity interests (which constitute beneficiel interests 
in Concessionaire, this Agreement or e Major Sttbleese, es epproprietet 
transferred in ell trenseetions fother then those entunereted in sttbseetion'-
4.6.2) occurring since the later of (e) the execution by Concessioneire of 
this Agreement or e· Me:jor Sublease, as eppro,riete, or (b) the most recent·· 
Change of o·nner$hip u~on v.·hich en Administrative Charge wes peid to 
County. 

4.6.4 4.6.3. Benefjcjal Interest. As used in this Agreement, the 
"beneficial interest," "beneficial interest in this Agreement," or "beneficial 
interest in a Major Sublease" shall refer to the interests of the natural 
persons who comprise the ultimate owner or owners of Concessionaire's 
interest in this Agreement or a Major Sublease, or a Major Sublessee's 
interest in a Major Sublease, whichever is appropriate, regardless of the 
form of such ownership and regardless of whether such interests are 
owned through corporations, trusts, partnerships, limited liability companies 
or layers thereof; provided, however, that if an entity with an ownership 
interest in the Agreement or a Major Sublease is a partnership, corporation 
or limited liabil!tY entity (a) whose beneficial interest in this Agreement or a 
Major Sublease, whichever is appropriate, comprises less than fifteen 
percent (15%) of its total assets or (b) in which no ten (10) shareholders, 
partners or members together own more than thirty percent (30%) of the 
partnership interests, shares, membership interests or other equity interests 
in the entity, then for the purposes of Sections 4.6 through 4.8 hereof, the 
entity itself shall be deemed to be the ultimate owner of the beneficial 
interest in this Agreement or a Major Sublease, as appropriate, and the 
owners of such entity shall not be treated as the ultimate owners of such 
beneficial interest. 

{518090.4] 
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{4. 6.4.1} 4. 6.4. Interests Held By Entities. Except as 
otherwise provided herein, an interest in Concessionaire, this 
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Agreement or a Major Sublease held or owned by a partnership, 
limited liability company, corporation or other entity shall be treate-d 
as owned by the partners, members, shareholders or other equity 
holders of such entity in proportion to their respective equity 
interests, determined by reference to the relative values of the 
interests of all partners, members, shareholders or other equity 
holders in such entity. Where more than one layer of entities exists 
between Concessionaire or a Major Sublessee, as appropriate, and 
the ultimate owners, then the foregoing sentence shall be applied 
successively to each such entity in order to determine the ownership 
of the beneficial interests in Concessionaire, this Agreement or a 
Major Sublease, as appropriate, and any transfers thereof. 

* * Htext moved) 4.6.5. Shareholder. Partner. Member. 
Trustee and Beneficiary List. Prior to the execution of this 

· Agreement by County, prior to each subsequent Change of 
Ownership or Financing Event and upon the request of County (which 
requests shall be no more frequent than once per year), 
Concessionaire shall permit County to review an updated schedule & ·• 

listing the names and mailing addresses of all shareholders, partners, 
members and other holders of equity interests in Concessionaire. In 
the event that such shareholder, partner, member or other interest 
holder is a trust, Concessionaire shall include in such schedule the 
name and mailing address of each trustee of said trust, together with 
the names and mailing addresses of each beneficiary of said trust 
with greater than a five percent (5%) actuarial interest in distributions 
from, or the corpus of, said trust; provided, however, that to the 
extent that Concessionaire is prevented by Applicable laws from 
obtaining such information regarding the beneficiaries of said trust(s), 
Concessionaire shall have complied with this provision if 
Concessionaire uses its best efforts to obtain such information 
voluntarily and provides County with the opportunity to review any 
such information so obtained. Concessionaire agrees to use its best 
efforts to provide County with any additional information reasonably 
requested by C<?unty in order to determine the identities of the 
holders of five percent (5%) or greater beneficial interests in 
Concessionaire or its constituent shareholders, partners, members or 
other interest holders, this Agreement or a Major Sublease. 

(4.6.4.2. Ownership of Multiple Assets. The proceeds of eny 
event constituting or giving rise to 8 Ch8nge of Ownership shell be 
epportioned to this Agreement or 8 M8jor Subleese, whiche..-er is 
eppropriete, end to eny other 8ssets tr8nsferred in the serne 
tr8ns8ction in proportion to the rel8tive f8ir merket ¥81ues of the 
respective essets trensferred. The Net Proceeds Shere shell be 
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calculated onl"t' by reference to the amount of sueh proceeds 
apportioned to this Agreement, e Major Sublease or the beneficial 
interests therein, whiche11er is appropriate. 

4.7. Ce~culetion end Payment. A deposit of Fifteen Thousand end 001100 
Dollars ($15,000) toward the Administrative Charge snell be due and 
payable upon Concessionaire's notification to County of the proposed 
Change of Ownership or Financing Event end request for Count)''s eppro"t·el 
thereof. If the transection is BPI~HO'tt'ed, the balance of the Administrativ-e 
Charge, if any, end the Net Proceeds Shere shall be due end payable 
concurrently "tvitn the Change of Ownership or Financing E"vent giving rise 
to the obligation to pay such fee. If County disapproves the proposed 
transection then, within thirty (30) days after notice of its disapproval, 
County snell deliver to Concessionaire a · • .-ritten notice setting forth the 
Administrative Charge, together 't't'ith a refund of the amount, if an.,·, of the 
deposit in excess of the Administreti11e Charge other·.vise allowable under 
Section 4.6. In the event that the Administrative Charge exceeds the ~. 
deposit, then Concessionaire shell P8"t' County the balance of the 
Administrati'9e Charge otherwise allowable unde; Section 4.6. _within thirt·i 
(30) days after receipt of the notice from CotJnty setting forth the 
Administrative Charge end an)· supporting documentation reasonably 
requested by Concessionaire within five (5) days after its receipt of such 
notice. Together 'Nith its request for County eppro·.-al of the proposed 
transection, Concessionaire, a Mflior Sublessee or the holder of a beneficial 
interest in this Agreement or a M8jor Sublease, 'fvhichever is appropriate, 
shall present to Count·f' its celculatiol"' of the Net Proceeds Shere (if any) to 
be derived therefrom, -.which shall include the edjustmel"'t to lmprovemel"'t · 
Costs, if any, ·.vhich ma'f· result from the pa)·mel"'t of such Net Proceeds 
Shere ("Calculation Notice"). Each Calculation Notice shell col"'tain such 
detail as may be reasonably requested b't' CotJnty to verif)· the celculetior'l of 
the Net Proceeds Share. 'Nithir'l sixty (60) da·,s after the receipt of the 
Celculetior'l Notice, County shell notify the party giving the Calculation 
Notice as to County's egreemer'lt or disagreemel"'t 'f't'ith the f:'mour'lt of the 
Net Proceeds Share set forth therein or the related adjustment of 
lmpro'fement Costs, if en·,. Failure of Coul"'ty to approve the Calculation 
Notice ir'l writing within such sixty (60) day period shell be deemed to 
constitute Cour~ty's disapproval thereof. Failing mutual agreement within 
thirty (30) days after the expiration of said sixt"J (60) d8'f' period, the 
dispute shell be resol"t·ed b't· arbitration es set forth in Section 16.15 of this 
Agreement in a manner similar to that prescribed herein for the resolution of 
disputes concerning Fair Market Rental Value. In the event County approves 
a Change of Ownership or Financing E·tent but e dispute exists as to the 
Net Proceeds Snare in respect thereof or the related adjustment, if any, in 
Improvement Costs, then the transection may be consummated; pro·vided, 
howe..,er, that (i) Concessionaire shell remit to County as otherwise required 
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nereul"'der tne undisputed portiol"' of tne Net Proceeds Sl"lare 81"1d (ii) 
Concessionaire shell deposit tl"le disputed portion of the Net Proceeds Shere 
into en escrow et the etosing of the transection, f'thicn portion shell be 
distributed in eccordel"'ce nith the erbitretiol"' of tl"le dispute pursuent to 
Sectiol"' _1 6.15 of this Agreement, in 8 menner similer to tl"let prescribed 
nerein for tl"le resolution of disputes col"'cerning Fair Market Rel"'tel Velue. 

4.7.1. Trensfer of less Then Entire Interest. Where a Change of 
Ownership has occurred b·f reason of the transfer of less then ell of 
81"1 o'tvner's beneficial interest in Concessiol"'eire, this Agreement or e 
Major Sublease, the Net Proceeds Share shell be due Bl"'d payable 
with respect to those portions of such beneficial interest that hato·e 
been acquired by the trensferee sinee the later of fa) the dete of the 
execution of this Agreement (or e M8jor Sublease) by Concessionaire, 
(b) the most recent pe.,ment of an Administrati'f'e Charge 'Hith 
respect to this Agreement (or e Major Sublease), or (e) the date · 
whieh is twel'f'e (12) months prior to the transfer which constitutes 
the Change of Ownership. 

4.7.2. Purchase Money Notes. If the transferor of en interest accepts 
a note made b'f the transferee of sueh interest in p!rfment of all or a 
portion of the acquisition cost fa •Purehese Mone't' Note.,, such note 
shall be 'f'elued 8t its face amount. 

4.7.3. Obligation to Pay Net Proceeds Shere end Administreti'f'e 
Charge. '•¥ith respect to 8 Change of Ownership grt'ing rise to the 
Administreti'f'e Charge end Net Proceeds Shere, the obligetion to pa'f 
the Administretive Charge end Net Proceeds Shere shall be the joint 
end se'ferel obligation of the transferor end transferee. In the event 
that the Administreti'f'e Charge or Net Proceeds Shere is not paid 
when due with respect to the benefieiel interest in this Agreement, 
then Count'f shell heYe the remedies set forth in Section 14.3 hereof. 

4.8. Net Proceeds Shere. In the eYent of e Change of O't'fnership, the ~4et 
Proceeds Shere shell be a sum equal t~ the greeter of (e) fi'f'e percent (5%) 
of the gross sele or transfer proceeds or other eol"'sideretiol'\ give!'\ for the 
il'\terests transferred (but in the ease of 8 transfer to a party affiliated with 

· or otherwise related to the trensferor, sueh consideration shell il'\ no evel'\t 
be deemed to be less thai'\ the fair '9'8lue of the interests transferred), el'\d 
(b) h't·enty percent (20%) of the Net Transfer Proceeds from such transfer. 
,Nith respect to a Financing Event, the Net Proceeds Shere (if any) shall be 
equal to twenty percent (20%) of the Net Refinancing Proceeds from such 
Finencing Event. 

4.8.1. Transection by Originel Concessionaire. In the ease of e 
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transfer by Coneessionaire (but not a stteeessor or assignee of 
Concessionaire) constituting a Change of Ownership, "Net Transfer 
Proceeds" shall mean the total cash and other consideration received 
(but in the ease of a transfer to a party affiliated n·ith or other•ttise 
r~lated to the transferor, such consideration shall in no event be 
deemed to be less than the fair "t'alue of the interests transferred), 
less the following eosts 'Nith respeet to Concessionaire (but not its 
sueeessors or assignees): 

(1) The} 4.7. Supolemental Rent. In addition to the Annual Minimum Rent. 
Percentage Rent and other monetary obligations of Concessionaire to County as 
set forth more soecifjcally in this Agreement. Concessionaire shall pay to County 
"Supplemental Rent" as follows; 

[518090.4] 

4.7. 1. Monthly and Annual Paymems. Supplemental 
Rent shall consist of "Mopthly Supplemental Bent" and "Annual 
Supplemental Rent" or. if and as applicable. "Valuation Participation• 
and ·excess valuation Participation Payments". .. -: 

4.7.2. Monthly Suoplemental Rent. "Mogthly 
Supolemental Bent" shall consist of a moothly payment of one 
thousand two hundred fifty dollars ($1 .260.00). due agd payabfe at 
the time and ig the manner set forth tor Monthly Mjnimym Rent in 
the Agreement. Mogthly Supplemegtal Rent payments shall not be 
credited toward Annual Supplemental Rent oayments. 

4.7.3. Annual Supplemental Bept. In addition to 
Concessionaire's obligation to pay County Percentage Rept and 1 l , 

Mopthly Supolemental Regt as set toah ig this ~greement. ~ /I /(j · 
Concessionaire's Gross Receipts shall be measured for each twelve 7/2 ··~ 
month period commencing og the first day of the first calendar month 
following Coupty' s executiop of this Amendment and on each 
anniyersary thereafter (each a "Supplemental Rent Year" I. "Annual 
Supplemeptal Bent" tor each Sueelemeptal Rent Year shall consist of 
a paymgpt equal to one percem n %) multiplied by the amount by 
which Concessionaire's Gross Receipts for said Supplemental Rent 
Year exceeded fourteeg milljog dollars ($14.QQO.OOOI. The amount 
of Annual Supplemental Rent due and payable shall be documented 
by Concessionaire and confirmed by County in the manner set forth 
in- this Agreement for Percentage Rent. jncludigg without limitation 
those provisions in the Agreement concerning accougting procedures 
and County audits. Annual Supplemental Rent payments shall be in 
addition to the Monthly Suoelemeotal Rent described above. and 
Monthly Supplemental Rent payments shall in no event be credited 
toward the Annual Supplemental Rent payments. 
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4. 7.4. Partial Year at End of Term. For the final 
Supplemental Rent Year which ends upon the expiration of the Term. 
the Gross Receipts threshold for the Annual Supplemental Rent 
payment shall be calculated by multiplying fourteen million dollars 
($14.000.000) by a fraction. the numerator of whjch shall be the 
sum of the total Gross Receipts reported by Concessionaire jn those. 
same calendar months (prorated daily for partial months) over the 
two then most recent lease Years. and the denominator of which 
shall be the sum of the total Gross Receipts reported by 
Concessionaire for the two then most recent lease Years. 

4.7.5. Valuation Participatiop. As provided below, 
County may cause Concessionaire to pay County a "Valuation 
Partjcipation" and. if applicable. "Excess valuation Partjcipatiog 
Payments" (as defined herein below). "valuation Participation" shall 
meap. as of the "valuation Date". the areater of (a) fiye percent (5%) 
of the "Gross Concession yarue" or lbl twepty percent <20%1 of ttie 
"Net Copcessjog value" I . 

4.7.5.1. valuation Dgte. The "Ygluatiop Date• may 
be designated by County Cal orior to the end of the seventy 
eighth (78thl month of the Term. within ten f10l days after 
receipt by County of notjce from Concessjonaire that an 
"Outright Sale" has occurred. in which eyent the yalualjon Date 
shglf be deemed to be the date uoon which the Outright Sale 
transaction occurred. or (blat any tjme from the first dgy of 
the seventy ninth l79thl mopth of the Term until the expiration 
of. the one hundred fjftieth f150thl mopth of the Jerm. 
Provided that Cougty deliyers to Concessionaire written nptice 
of Countv' s election to establish the yalyatiop Date within ten 
{ 1 01 days after such elgction by Coupty. 

4.7.5.2. Outright Sale. An "Outright Sale" shall 
consist of any one or more of the following; fa) a transfer by 
Concessionaire gf one hyndred percept (1 00%1 of its ipterest 

. ip the Agrgemeot or the Premises to a non-affiliated entity. (bl 
a transfer by California Beach Restaurants. Inc •• 
Concessionaire's parent company. of one hundred percent 
1100%1 of its beneficial interest in Concessionaire. the 
Agreement or the Premises in a single transfer to a 
non-affiliated entity. or fc) the sale of one hyndred percent 

4.7.6. 

f 1 00%) of the outstandjna comrngn stock of California Beach 
Restaurants. Inc. in a single transfer to a non-affiliated entity. 

Gross and Net Concession Value. The "Gross 
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Concession Value" shall be determined by an aooraiser selected by County. 
The scope of the valuation conducted by the appraiser shall be limited to 
determining the value of the concession which is the subject of the 
Agreement <with the aporaiser assumina that the concessionaire has the 
right to use the Gladstone's name for the Premjses for the balance of the 
Term). together with the commercial and retail operations conducted on and 
from the Premises. taking igto acpoynt Jhe uniquegess of the location of the 
Premises and the chara<;ter of the physical asset and operations there. The 
valuation shall not include the value of the name "Gladstone's" or any other 
trademarks or service marks owned by Concessionaire or jt§ parent 
company and used at another site. nor shall it take into account those 
revenues and expen;ae;a of Concessionaire or its paregt company which do 
not directly result from the concession. the Premises or the operations 
thereon. In the eyent of any dispute concerning ;auch reyenues and 
expenses. the burden shall be on Conpe;asionaire to demon;at[ate the lack of 
any such direct relation;ahip. Conces;aionajre shall make available to 
County's appraiser any and all information rea;aonably requested by the ~. 

appraiser in order to conduct the yaluation. "Net Conce;a;aion value" shall 
mean the Gro;as Concession Value less unamortized "lmproyemept COSJ§"", 
{as hereinafter defined} expended by Concessionajre as of the Valuation 
Date and. in the eyeQl of an Outright Safe. "Documepted Transaction Cost§" 
las hereinafter defined} in connection with such Outright Sale. In the eyent 
that Coumy elects to designgJe a Yit!Ualign Date. Coupty shall notify 
Conces;aionaire of the yatyation Patticipalion determjged by jt§ appraigr 
wjthin thirty <30) davs after its cecejpt from sych appraiser. Any disputes 
regarding th; Qro;as ~once;asion yatye or Net Conce;asion value ;ahall be 
re;aolved by arbitration as proyjded jn the Agreemept. Prjor to thp 
arbjtratjon. Concessionaire shall cause an aopraiser to conduct a valuation 
using the Valuation Date designated by County and the appraisal stamlards 
set forth above. Concessionaire and Coynty shall neqptiate in good faith. 
after Copcessjonaire ha;a noJjfjed Couoty of the yalualjQn Participation as 
determined by Conce;asionajre's appraj;aer. for a period of no less than thirtY" 
(301 day;a to resolve any djsputes regarding Gross Concession Value and 
Net Concession Value prior to initiating the arbitration procedure. All 
apprajsals or valyatjons submitted or otherwise offered jnto eyidence by 
County or Concessionaire jn any such arbitratjon procedure must meet the 
standards set forth herein for Written Apprajsal Eyid&Qce· Notwithstapdiog 
the foregoipg. In the eyent that fwhether before or after the seyenty ninth 
(79th) month of the Term), prior to the occurrence of an Outright Sale 
County elects to de;aignate a Valuation Date upon the occurrence of the 
Outright Sale. the Gross Conce;asion yalye shall be deemed to be the total 
consideration paid in connection with the Outright Sale. and the Valuation 
Paojcipation payments shall commence on the first day of the first calendar 
month immediately following the closing of the Outright Safe Transaction. 
County may elect to cau;ae an appraisal of the concession within nine 191 
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months after the occurrence of the Outright Sale as provided above. in 
which event the remaining Valuation Participation payments may be 
increased to reflect the Gross Concession Value as determined by the 
appraiser. Disputes regarding the apor~iser's conclusions shall be resolved 
by arbitration as provided above . . 

4).7. Improvement Costs. "lmorovement Costs" shall 
mean the lesser of (i) book value or (ii) fair market value of certain 
equipment installed and owned by Concessionaire and existing on the 
Premises as of the commencement of the Term, together with the 
final construction costs incurred by Concessionaire in connection 
with the construction of the Improvements as set forth in the 
Approved Final Plans, Specifications and Costs, which costs shall be 
submitted to County within thirty (30) days after the completion of 
the Improvements described therein and which costs shall be 
approved in writing by County, together with any subsequent 
expenditure incurred, whether or not paid, by Concessionaire (but not 
a sublessee or other party), for physical addition to or improvement 
or renovation of the Premises{(eollectivel·,, ·•tmprO't'ement Costs")};­
provided that (a) with respect to the book value or fair market value 
of such equipment installed and owned by Concessionaire on the 
Premises at the commengement of the Term, such costs, which the 
parties agree shall in no event exceed three hundred thousand and 
00/100 dollars ($300,000), shall have been submitted to County 
within ninety (90) days after the commencement of the Term and are 
thereafter approved by Director in writing within sixty (60) days after 
submission, (b) with respect to the construction of improvements 
costing in excess of twenty five thousand dollars ($25,000), such 
costs have been submitted to County within thirty (30) days after the 
completion of such addition, improvement or renovation and 
approved by ~ounty in writing, and (c) with respect to the 
construction of improvements costing less twenty five thousand 
dollars ($25,000), such costs may be submitted in accordance with 
(b) above, or submitted to County {es pert of Concessionaire's 
Celeuletion Notice} .or County's aporaiser in connection with County's 
eJection to establish a Valuation Date and thereafter documented to 
County's reasonable satisfaction, provided, however, that, if 
Concessionaire elects to submit such costs in {its Calculation Notice,} 
connection with County's election to establish a Valuation Date, such 
costs, taken cumulatively, shall not exceed twenty five thousand 
dollars ($25,000). 

{f2) Commissions} 4.1.8. Documented Transaction 
Costs. "Documented Transaction Costs" shall mean commissions, 
title and escrow costs, and other bona fide closing costs actually paid 
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to third parties and documented to the satisfaction of County, which 
costs were directly attributable to the consummation of the particular 
transaction giving rise to the obligation to pay County a 'fNet 
Proceeds Shere (eolleetii:Pel'f', "Documented Trenseetion Costs").} 
\(aluation Participation. 

4.8.2. Trensfer by Coneessioneire's Successor. In the 
ease of e trensfer by e Coneessioneire other then the originel 
Concessionaire, "Net Trensfer Proceeds' snell meen the totel 
eesn end other eonsideretion received by thet successor 
Coneessioneire (but in the ease of e trensfer to e p8rty 
8ffili8ted with or otherwise re18ted to the transferor, such 
consideration shall in no e·t"ent be deemed to be less than the 
fair 't'8lue of the interests transferred), minus the following 
costs with respect to such successor Co,cessio,aire: 

( 1) The purch8se price such successor p8id to Co,eessio,8ire 
or such successor's seller for the i"'terest acquired; 

(2) Improvement Costs ectuell'f' peid b·f such successor 
Co,eessionaire, provided thet such costs ha·t"e been submitted 
to and epproved by Cou"'t't' to the exte"'t provided ;, 
subsection 4.8. 1.1 with respect to Concessionaire; and, 

(3) Documented Tra,saction Costs with respect to the transfer 
of the interest b'f the successor. 

4.8.3. Transfers of Mejor Sublessee's Interest. \\'ith respect to an'f' 
Change of Ownership described in subsection 4.6.1 fb), subsections 
4.8.1 and 4.8.2 shall apply, except that any rents or other amounts 
received b·f' Coneessio,aire from the Major Sublessee a"'d passed 
through to County under an't· proV"ision of this Agreerne"'t (other th8n 
pa'f'me"'t of Net Proceeds Share) shall be disregarded i"' the 
cornputatio"' of Net Transfer Proceeds. 

4.8.4. Other Transfers. \\«ith respect to 81"\'f' Cha,ge of Ownership not 
described in subsections 4.8 .. 1 through 4.8.3 (i.e., a transfer of an 
interest in an entity holding a direct or indirect ownership interest in 
this Agreement or in a Me:jor Subleese), subsections 4.8.1 8nd 4.8.2 
sh8fl 8ppl'f' to sueh Change of Ownership, except th8t in lieu of 
deducting lmproV"ernent Costs in determining Net Transfer Proceeds, 
the cost to the transferor of the interest being transferred shall be 
deducted. Furthermore, in the event that an'f' such Change of 
O·tYnership produces a Net Proceeds Share, the then existing 
Improvement Costs shall be increased by an appropriate amount to 
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reflect such Net Proceeds Shere, es if it ned been realized by 
Concessionaire upon e transfer of e eornpereble interest in this 
Agreement or in e Mejor Sublease, as eppropriete. 

4.8.5. Net Refinencing Proceeds. "Net Refineneing Proceeds" snell 
mean the gross principel amount of any Financing Event after the 
dete of this Agreement, minus (i) the principal amount of 
Concessionaire's existing financing, fii) lmpro'f'ement Costs incurred 
by Concessionaire end not paid for or repaid with the proceeds of any 
Financing Event end (iii) Documented Transection Costs with respect 
to such Financing Event. 

4.8.6. Effect of Refinancing on Improvement Costs. Upon p8"fment to 
Count'f' of a Net Proceeds Shere in connection with e Financing 
E>tent, then the lmpro'fement Costs incurred by Concessioneire prior 
to such Financing E·t'ent shell be increased bf the amount of Net , 
Refinancing Proceeds derived from such Finencing e..·ent and the ". 
Documented Trensaction Costs incurred 'tvith respect thereto and} 
{addition to Improvement Costs incurred b't' Concessionaire after sl:leh 
Financing Event. 

4.8.7. Trensfers to 'tvhich Sections 4.6 thrOtJgh 4.8 Apply. The 
prO"f'isions ~f Sections 4.6 through 4.8 hereof shell epply to all 
transfers of beneficial interests in this Agreement or a Major Sublease 
which constitute a Change of Ov.·nership, unless such transfers are 
otherwise excluded pursuant to subsection 4.6.2. Furthermore, the 
provisions of Sections 4.6 through 4.8 of this Agreement, and the 
principles set forth therein, shall apply to an'f' transfer or series of 
transfers 'Nhich County can demonstrate was primarily structured for 
the purpose of avoiding the obligation to pa'f' Net Proceeds Shere set 
fortl"l in Sections 4.6 through 4.8 of this Agreement and which, 
't'ie.ved together, -.would otherv.·ise constitute a Chenge of Ownership. 

4.8.8. Pe.,ment. Net Proceeds Shere shell be due end pe·feble 
concurrently with the trensfer giving rise to the obligation to pa'f· 
such fees and shall be the joint and se,.·eral obligation of the 
trensferee end tre,sferor. In the event that the proceeds of the 
transaction gi'f ing rise to the obligation to pa'f' Net Proceeds Share are 
comprised, in whole or in part, of assets other than cash, then the 

- cash payment of the Net Proceeds Share shall reflect the fair market 
value of such non cash assets as of the date of the Change of 
Ownership, which shell be set forth in the Calculation Notice}. 
Notwithstanding the foregoing, {in the ease of a Change of 
Ownersl"lip described in subsection 4.6.1 (b), the Net Proceeds Shere 
shell be payable to County as and 'tvhen the Net Transfer Proceeds 
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ere reeeived, with the Net Proceeds Shere being equitably 
apportioned to the payments derived b·; Coneessiofleire from said 
Change of Ownership (other then any pe.,ments passed through to 
Countr under this Agreement).} 

-
4.7.9. Payment of Valuation Participation. Where County 
elects to designate a Valuation Date which is a date upon which an 
Outright Sale occurs. whether before or after the seventy ninth 
f79thl month of the term. the Valuation Participation shall be payable 
by Concessionaire in equal monthly installments of principal and 
interest beginning on the first calendar month after the occurrence of 
such Outright Sale. In all other events. the valuation Partjcipatiog 
shall be payable by Concessionaire in equal monthly installments of 
principal and interest beginning on the first calendar month after 
receipt by Concessionaire of notice of the Valuation Participation 
determined by County or by agreement of the parties or by arbitration 
and continuing throuah the expiration of the Term. Each monthly~­
installmept shall be in an amount necessarv to amonize the yatuatiop 
Partjcipation. with interest at nine percent J9%l per annum in equal~ 
payments over the remainjng months of the Term. In addition. ig the 
event that Concessiopaire has Pot commenced makjng Valuation 
Participation payments to County, interest op the Valuation 
Participation shall accrue at the higher of fa) ejght oercept (8%1 per 
annum or fbl the Countv Pool Rate. from the fjrst day of the first 
month following notice to Concessionaire of the Valuation 
Partjcipatjon as determined by County. Accrue<j interest on thg 
ya!Uatjop ParticipaJjon shall become due an<j payable together with 
the first of thg Valuation Participation paymepts. 

4.7. 10. Credit Toward Valuation Participation. lg 
calculating the. Ycaluation eaqjcipation payments. Concessjonajre shall 
be credited wjth. and the Valuation Paqjcipation reduced by. tbg 
cumulative amount of Monthly Supplemental Rent and Annual 
Supolemental Rept oaid by Concessionaire to County through the end 
of the momh prior to the first monthly yatuatjon Participation . 

- oayment. The foregoing credit shall be Qpolied. without interQst. to 
the Valuation Partjcjpation which is amoaized for the remainder of 
the Term. 

4. 7.11. Greater of Supplemental Rent and Valuation 
Paaicipation. From and after the date upon which the Valuation 
Participation is Qstab!ished. County shall rQcejye the greater of ( 1) the 
Valuation Participation payments as determinQd by subsection 4.7.7. 
aboye or f2l the Monthly Supplemental Rent and Annual 
Supplemental RQnt payments as set forth above. For and at thQ en<j 
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of each Supplemental Rent Year. Concessionaire shall comoare the 
cumulative Supolemental Rent which would haye been payable from 
the execution of this Amendment by County to the sum of (a) the 
Supplemental Rent payments actually made to Counw. (b) the 
Valuation Participation payments actually made to County and (c) 
"Excess Valuation Participation Payments" as defined herein below. 
each through the ~pd gf §aid Supplemental Rent Year. If the 
cumulative Supplemental Rent payment§ lincludjng Monthly 
Supplemental Regt and Annual Supplemental Beotl. calculated from 
the date of execution of this Amendment by County throuah the end 
of said Supplemental Rent Year. exceed the aforementioned sum of 
clauses (al. (b) and (cl. Concessionaice shall pay such excess amount 
teach such payment an "Excess Valuation Participation Payment") to 
County within thirty (301 days tgllowing the end of said Supplemental 
Rent year. 

4. ?. 12. Exclu§ion from Fair Market Rental yatue. 
Notwithstanding anvthing tQ the Gontrarv in this Agreemept. 
Conce§sionajre's obligatjon to pay Sypplerrieotal Rept shall not be·" 
taken intg account jn the renegptiation or adjystment of Annya! 
Minimum Rent and Perceptage Rent or the deJermjnatjon of Faj[ 
Market Reotal value as provided in Section 4.4 of thj§ Agreement. 

~ Supplemental Rent Commencemept pate. Monthly 
Supplemental Rent payments shall commence og the fjrst day of the first 
calendar month follgwing exeGutjon gf this Amegdmegt by Coonty agd 
thereafter shall be dye and payable og the first day of each calegdar month 
for the remainder of the Term. Angyal Supolemental Regt Payments. if any. 
shall be dye and oayable on the fjrst day of the second calegdar mgnth 
following the expiration of each Supplemegtal Rept year. with the final 
Aggual Suoplemeptal Rent Payment beqoming dye and payable on the last 
day of the Term for the fjgal Suppfemegtal Regt Year. • 

1 Subsection 4.2.2.9 is amended as follows, with deleted text stricken and 
added text double underlined: 

[518090.41 

"4.2.2.9. Excess Payments Credit. If rent payments actually 
made by Concessionaire in a particular Lease Year exceed the 
total rentals actually due for that year as computed on an 
annual basis, Concessionaire shall be permitted to credit that 
excess amount ("Excess Percentage Rent Payment") against 
the succeeding monthly installments of Monthly Minimum and 
Percentage Rent otherwise due under this Section 4.2 until 
such time as the entire Excess Percentage Rent Payment has 
been recouped. If Concessionaire makes an Excess Percentage 
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Rent Payment in the final Lease Year of the Term, County shall 
refund such amount to Concessionaire within ninety (90) days 
of the expiration of the Term." 

1 The first sentence of Subsection 5.6.4 of the Agreement is amended as 
follows, with deleted text stricken through and added text double 
underlined: 

"5.6.4. Performance and Payment Bonds. If the two million 
dollar ($2.000.000) letter of credit required b\{ SeJ,!tion 8 gf this Agreement 
has been reduced as provided therein. Concessionaire shall, at its own cost 
and expense, have furnished County with the following separate corporate 
surety bonds not less than teo ( 1 0) days prior to the Construction 
Commencement Dete (es defined herein below) commencement of 
construction, which bonds must be in form and content reasonably 
satisfactory to County or with other security for the construction of the 
Improvements as set forth in subsection 5.6.5 below:" 

~ 

1 Subsection 5.8.1 of the Agreement is amended as follows, with deleted--
text stricken through and added text double underlined: 

"5.8.1. Substantial {Commencement} Completion of Construction. 
It is a condition of this Agreement that, except to the extent Concessionaire 
is prevented from so doing by the events identified in subsection 5.8.3, 
Concessionaire shall cause the {Substentiel Commencement of 
Construction} completion of construCljon of the Improvements to have 
occurred in accordance with the Approved Final Plans, Specifications and 
Costs no later than {December 31, 1998 ("Anticipeted Commencement 
Dete") end shell substentielly complete seme by Mey 1, 1999} sjx (6) 

mopths after the execution gf the First Amendment to this Agreement by 
County ("Anticipated Completion Date•). {For the purposes of this 
Agreement, "Substentiel Commencement" or "Substentiel Commencement 
of Construction" shell meen that (1) ell "Exterior Perking Lot Area end 
Asphalt Concrete (AC) Beech Access" ection items, as set forth in the 
Proposer for Concession Agreement for the Aeno·~etion end Operetion of e 
Aesteurent et Pacific Coest llighwey et Sunset Boulevard, prepared by 
Concessionaire end dated NoW"ember 4, 1996, heve been com~leted, end (2) 
ell demolition end excevetion, including without limitetion the remo .. ·el of 
the existing center steel structure on the north side of the Premises which 
constitutes the co·tered petio area, has been completed in conformity with 
the Approved Finel Plans, Specifications end Costs. The Anticipeted 
Commencement Dete end} The Anticipated Completion Date iwffit ~ only 
be extended under the specific circumstances set forth in this Section 5.8, 
and under no other circumstances. Notwithstanding the foregoing, the 
parties hereto specifically agree that so long as Concessionaire is otherwise 
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diligently and in good faith attempting to satisfy such condition, and as long 
as it would have been extremely unlikely that any other restaurant operator 
could have caused the Improvements to be Substantially {Commenced 
endfor completed} Completed within such timeframe, then Concessionaire 
will not !>e in breach.of this subsection and not subject to termination of 
this Agreement for its failure to achieve {Substentiel Commencement or} 
completion of the Improvements by the {Anticipeted Commencement Dete 
Of} Anticipated Completion Date{, respeetivelf}." 

1 The second sentence of Subsection 5.8.2 of the Agreement is amended as 
follows, with deleted text stricken through and added text double 
underlined: 

"During this period, delays due to fire, earthquake, unusually severe winter 
storms. flood, tornado, civil disturbance, war, organized labor dispute or 
other unforeseeable event reasonably beyond the control of Concessionaire 
("Force Majeure") or a hidden condition relating to the foundation of the ~­
Premises which is not known to Concessionaire as of the Anticipated 
Commencement Date shall extend the time in which said construction must 
be completed by the length of time of such delay, although Concessionaire 
shall commence and complete the portions, if any, of the Improvements not 
impacted by such delay within the timeframe set forth in this Agreement." 

1 Section 8.1 of the Agreement is amended as follows, with deleted text 
stricken through and added text double underlined: 

"8. 1 . Decrease in Deposit. {Beginning on the third enniversery of the 
commencement of the Term, end on each subsequent enniverser1· dete, 
the}-~ amount of the irrevocable {letter} Lener of {credit} Credit may be 
decreased by Concessionaire upon fifteen ( 15) days' advance notice to 
County if Concessionaire has satisfied both of the following conditions: (1) 

Concessionaire has completed construction of the improvements in 
substantial conformity with the Approved Final Plans, Specifications and 
Costs and the Premises, as improved, are open to the public; and, (2) 
Concessionaire has provided County with audited financial statements 
certified by a Certified Public Accountant. tooether with quarterly ceports. 
certifications by officers and principals of Concessionaire and any additjonal 
information reasonably requested by County. evidencing that 
Concessionaire has maintained a net worth in excess of Three Million and 
00/100 Dollars ($3,000,000.00) {for the most recent twelve consecuti,.e 
months} at all times from and after April 30. 1999. If Concessionaire has 
satisfied both of the foregoing conditions, the amount of the {letter} better 
of {credit} Credit may be reduced {to} and thereafter maintained at an 
amount which represents three (3) times the Monthly Minimum Rent then in 
effect. If, at any time after the amount of the {letter} Letter of {credit} 
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Credit has been reduced as provided in this Section 8.1, Concessionaire's 
net worth falls below Three Million and 00/100 Dollars ($3,000,000.00) 
then, within ten ( 1 0) days after it receives notice of such fact, 
Concessionaire shall reinstate the letter of credit to the amount of Two 
Million and 00/100 Dollars ($2,000,000). Failure to so reinstate the letter 
of credit shall constitute an Event of Default hereunder. For purposes of 
computing Concessionaire's net worth hereunder, value may be attributed 
to the undepreciated amount of the Improvements, inventory, furniture and 
fixtures at the Premises, but no value shall be attributed to the value of the 
name "Gladstones" or to "goodwill"." 

1 Subsection 12.1.2 of the Agreement is amended as follows, with deleted 
text stricken through and added text double underlined: 

"12.1.2. Approval Beguired. At least thirty (30) days prior to the proposed 
effective date of any Sublease that is not a Major Sublease or of any 
amendment or assignment of such Sublease, Concessionaire shall submit~·a 
copy of such Sublease, amendment or assignmen_t to Director for approv~l~ 
which approval shall be given or withheld at Director's sole and absolute 
discretion. To the extent practical, Director shall approve or disapprove 
said proposed Sublease ,Qt amendment thereof amendment {or assignment} 
within thirty (30) days after receipt thereof. With respect to an 
assianmeot. including without limitatjon a Change of OwnershiP and/or 
Outright Sale. Director shall gjye or withhold his aoproval of said 
assignment. which approval shall take into account the factors set forth in 
subseeJjon 12.3.1 hereof and shall opt be unreasonably withheld or 
delayed. within thiay (30) days after receipt of the materials set forth in 
subsection 12.2.3.1 hereof: if not given in writing prior to the expiration of 
said thirty f30l day oeriod. Director's consent to the proposed assionment 
shall be deemed to be wiJhheld. 

1 The final sentence of Section 12.3 of the Agreement is amended as 
follows, with deleted text stricken through and added text double underlined: 

"Any approved assignment of this Agreement shall release the assignor of 
all liability arising on or after the effective date of such assignment, 
provided the assignee assumes all of such liability. Provided, further, the 
assignor shall not be relieved of any liability for the payment of the 
Administrative Charge {or the required portion of eny Net Proceeds Shere or 
Net Refinencing Proceeds which erise upon} in connection with such 
assignment as provided herein." 

1 The final sentence of Section 13.1 . is amended as follows, with deleted 
text stricken through and added text double underlined: 
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"For the purposes of this Agreement, including without limitation the 
provisions of Sections 4.6 through 4.8 hereof, a "Financing Event" shall 
mean {any financing or refineflcing consummated by Concessionaire, 
whether with private or institutional investors or lenders, where such 
fineneing or refinancing is (ft}} an Encumbrance (as defined below)f or (b} 
has been underwritten based upon, or is intended to be repaid from, the 
proceeds of Concessionaire's operation of the Premises or the sale, 
essignment or transfer of Concessionaire's interest as provided herein}.: 

1 Section 13.1.3.3. is amended as follows, with deleted text stricken through 
and added text double underlined: 

"13.1.3.3. t;ig{f1) Neither en} Administrative Charge {nor any Net 
Proceeds Shere} shall be payable i~ respect of or charged against any 
amount payable under the Encumbrance to or for the benefit of the 
Encumbrance Holder in a foreclosure proceeding. nor shall such foreclosure 
proceeding Cor any deed in lieu of such oroceedingJ be deemed an OutriqhJ 

~-

1 Subsection 14.4.3 is amended as follows, with deleted text stricken 
through and added text double underlined: 

"14.4.3. Other Amounts. The amounts necessary to compensate 
County for the sums and other obligations which under the terms of this 
Agreement become due prior to, upon or as a result of the expiration of the 
Term or sooner termination of this Agreement, including without limitation, 
those amounts of unpaid taxes, insurance premiums and utilities for the 
time preceding surrender of possession, the cost of removal of rubble, 
debris and other above-ground improvements, attorney's fees, court costs, 
and unpaid Administrative Charges{, Net Proceeds Shares end Net 
Aefine.,eing Proceeds.}." 

1 Section 15.1 is hereby amended as follows, with deleted text stricken 
through and added text double underlined: 

"15. 1 . Maintenance of Records. In order to determine the 
amount of and provide for the payment of the rent, Administrative Charge, 
{Net Proceeds Shere, Net Aefin~neing Proceeds end }Supplemental Rent. 
Valuation Participation. Excess Valuation Participation Payments and any 
and all other sums due under this Agreement, Concessionaire and all 
Sublessees, if any, shall at all times during the Term of this Agreement, and 
for thirty six (36) months thereafter, keep, or cause to be kept, locally, to 
the reasonable satisfaction of Director, true, accurate, and complete records 
and double-entry books of account for the current and five (5) prior 
Accounting Years, such records to show all transactions relative to the 
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conduct of operations, and to be supported by data of original entry." 

1 On or prior to June 30, 1999, Concessionaire shall provide County with 
reasonably satisfactory written evidence that the State has consented to and 
approved in vyriting the terms of this Amendment. 

1 All other terms and conditions contained in the Agreement shall remain in 
full force and effect and are hereby reaffirmed and ratified. 

IN WITNESS WHEREOF, County has, by order of its Board of 
Supervisors, caused this Amendment to be subscribed by the Chairman of said 
Board and attested by the Clerk thereof, and Concessionaire has executed the 
same on the day and year hereinbelow written. 

APPROVED AS TO FORM: 
LLOYD W. PELLMAN 

ffr:~~ffmpWS'Qtd(O 
c~:~~:~---cf~Q).~t~ 
e;··:-::;c! Ci: -:::_ . ._e-,th!sbeQaa 

r" ...... -,-~""""!'T~ ..... ~ .. .... _~~_ .. ...;;.,:.\... .. "'~ 
1:::::-.:::;-~ 0!:!:= 

Dated: ---1.-f-~~~-~-1---' 19f1 
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(CORPORATE SEAL) 

ATTEST: JOANNE STURGES 

SEA VIEW RESTAURANTS, INC., 
a California corporation 

Its President -
By 0_,...., /~. ,~~• 

Its Secretar:~ 

t4• 
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COUNTY OF LOS ANGELES 
DEPARTMENT OF BEACHES AND HARBORS 

January 28, 1999 

The Honorable Board of Supervisors 
County of Los Angeles 
383 Kenneth Hahn Hall of Administration 
500 West Temple Street 
Los Angeles, California 90012 

Dear Supervisors: 

STAN WISNIEWSKI 
DIRECTOR 

KERRY GOTTLIEB 
CHIEF DEPUTY 

APPROVE AMENDMENT TO CONCESSION AGREEMENT OF SEA VIEW 
RESTAURANTS, INC., MODIFYING COUNTY'S PROVISIONS REGARDING 
PARTICIPATION IN PROCEEDS OF SALE AND REFINANCE, SECURITY 

DEPOSIT AND COMPLETION DATE FOR PREMISES RENOVATION 
(THIRD DISTRICT) 

3 VOTES 

IT IS RECOMMENDED THAT YOUR BOARD: 

Approve and authorize the Chairman to execute the First Amendment 
to Concession Agreement for Will Rogers State Beach Park 
Restaurant with Sea View Restaurants, Inc. which will modify 
current provisions relating to the County's monetary 
participation in sale and refinance proceeds, the security 
deposit and the completion date for premises renovation., to be 
effective upon Board approval for the remaining 19-year term of 
the agreement. 

PURPOSE OF RECOMMENDED ACTION 

The current Concession Agreement (Agreement) dated November 1, 
1997 between the County and Sea View Restaurants, Inc. {Sea View) 
relating to the restaurant and premises commonly known as 
Gladstone's 4-Fish (Gladstone's) contains complex provisions 
requiring payment to the County whenever there is either a sale 
of the restaurant or a refinancing which generates excess 
proceeds (funds not reinvested in Gladstone's). The complexity 
of these provisions has inhibited the ability of Sea View to 
obtain needed new investment and financing for Gladstone's. In 

OF FEB 0 91999 
FAX: (310) 821-6345 
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The Honorable Board of Supervisors 
January 28, 1999 
Page 2 

place of these prov~s~ons, the attached amendment substitutes 
monthly and annual supplemental rent amounts payable to the 
County beginning immediately and additional payments based on 
Gladstone's increased value, at a time to be selected by the 
County within agreed-upon time limits. The amendment also 
modifies the Agreement to permit Sea View to reduce its security 
deposit to an amount equal to three months' m~n~mum rent 
immediately upon completion of the renovation of the premises and 
extends the construction schedule whereby completion of 
construction of all improvements is required within six ( 6) 
months after execution of the amendment . 

JUSTIFICATION 

The existing Agreement provisions regarding the County's share of 
net proceeds resulting from sale or refinancing of Gladstone's, 
particularly those requ~r~ng the tracking, reporting and 
trading/transfer of various ownership interests which could 
result in a change of beneficial control, thus triggering the 
County's rights to a share in proceeds of sale, while conforming 
to the Department's policies for the Marina, are extremely 
complex as a result of the corporate structure of Sea View (a 
wholly owned subsidiary corporation of a publicly held 
corporation). Potential lenders/investors in Gladstone's are thus 
faced with unusual and complex reporting/payment requirements 
which have proven to inhibit Sea View and/or its parent company's 
ability to attract new investors and/or obtain loans needed to 
complete required construction and building rehabilitation and to 
improve restaurant operations. The substitution of additional 
increased supplemental rents and a specified payment to the 
County (payable regardless of any actual event of sale or 
refinancing) both allows the required certainty needed by 
lenders/investors wishing to fund Gladstone's building 
improvements and improved restaurant operations and provides the 
County guaranteed increased revenue together with continued 
financial participation in the value of the Gladstone's 
concession . 

. a.l . --
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The existing Agreement provisions also require Gladstone's to 
maintain a security deposit in the form of a $2 million letter of 
credit primarily to ensure completion of renovations and, 
secondarily, to ensure payment of rent. In addition, in order to 
qualify for a reduction in the amount of the security deposit, 
Gladstone's must maintain a net worth of $3 million for a period 
of twelve consecutive months ending no earlier than October 31, 
2000. 

The amendment provides that Gladstone's will be able to reduce 
the security deposit amount to 3 months' minimum rent upon 
completion of all renovations and so long as Gladstone 1 s has 
maintained a $3 million net worth beginning April 30, 1999. We 
believe that the revised security provision is adequate to 
protect the County's interests given it will be available only 
once the $2.7 million restaurant renovation program is completed 
and the net worth test of $3 million is met. Note that Marina 
del Rey leases typically provide for three months' minimum rent 
as a security deposit. Additionally, the $3 million net worth 
will remain a requirement throughout the life of the Agreement. 

FISCAL IMPACT 

The County is giving up its current rights to an amount equal to 
5% of the gross proceeds or 20% of the net proceeds of any sale 
of Gladstone's and to 20% of any refinancing proceeds which are 
not reinvested in Gladstone's. These payments are totally 
contingent on a sale occurring or the event of a refinancing 
which generates excess proceeds which are not reinvested in 
Gladstone's. 

In exchange, the County will gain increased current payments of 
additional monthly and yearly amounts {as detailed below) for 
each of the remaining years of the Agreement. The County also 
receives rights to further payments representing the increased 
value attributed to Gladstone's. These payments are due the 
County whether or not a sale or refinancing generating excess 
funds occurs. In addition, the changes facilitate Gladstone's 

•.. 1.> ·.~ .. 
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ability to borrow and attract investment which will allow it to 
complete the remodeling of its premises. 

The amendment will provide to the County additional monthly rent 
(Monthly Supplemental Rent) in the amount of $1,250 per month or 
$15,000 per year for the entire remaining 19-year term of the 
Agreement. It will also require additional annual rent (Annual 
Supplemental Rent) in an amount equal to 1% of the amount by 
which the annual restaurant gross revenues exceed $14,000,000 for 
each year of the remaining Agreement term. As further payment, 
the County is entitled to an amount (Valuation Participation) 
equal to the greater of a) five percent (5%) of the gross value 
or b) twenty percent (20%) of the net value· of Gladstone's 
(determined by appraisal) at a time of the County's choosing 
either a) during the first 150 months of the Agreement term, if 
there has been a sale of Gladstone's or either of its parent 
corporations, or b) at any time between the beginning of the 79th 
month of the Agreement and the end of the 150th month of the 
Agreement, whether or not an actual sale takes place, requiring 
only that the County give 10 days' notice to Sea View of its 
intention to exercise its rights. The exercise dates are chosen 
to provide ample opportunity for the County to exercise its 
rights to Valuation Participation during the peak years of the 
value of the concession. Sea View will receive a credit toward 
the Valuation Participation equal to the cumulative Monthly and 
Annual Supplemental Rent it has paid to the County at the time of 
the valuation. 

From the date the Valuation Participation is triggered, the 
remaining consideration to the County for this amendment equals 
the greater of payments to fully amortize the Valuation 
Participation over the remaining concession term or the 
aforementioned Monthly and Annual Supplemental Rent. 

The Department's outside economic consultant, PCR Kotin, reviewed 
the existing sale and refinance provisions as well as the 
proposed replacement prov1s1ons and has concluded that the 
proposed Monthly and Annual Supplemental rents and the Value 
Participation provide the County with the equivalent or better 

. . -~ " ~ .. , 
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financial return in a wide range of foreseeable scenarios. A 
chart and accompanying memorandum illustrating several of these 
scenarios and detailing comparative payments to the County under 
the amendment formula and under the existing Agreement are 
attached as Exhibit 1. 

FINANCING 

No financing or costs are required on behalf of the County to 
effectuate the requested amendment other than consultant and 
legal costs already budgeted . 

FACTS AND PROVISIONS/LEGAL REQUIREMENTS 

The Concession Agreement and this amendment are authorized by 
Government Code Section 25907. The action will require execution 
of the attached First Amendment, amending the current Agreement 
between the County and Sea View which commenced November 1, 1997 
and has a term of twenty (20) years. 

CONTRACTING PROCESS 

This is an amendment to an existing concession agreement. The 
original agreement was awarded following a competitive bid 
process. 

IMPACT ON CURRENT SERVICES (OR PROJECTS) 

This proposed amendment will not impact any other current County 
services or projects and will affect only the current Agreement 
as hereinabove indicated. 

NEGATIVE DECLARATION/ENVIRONMENTAL IMPACT REPORTS 

This concession agreement amendment is categorically exempt under 
the provisions of the California Environmental Quality Act as 
specified in Class 1 (r) of the County's Environmental Document 
Reporting Procedures and Guidelines. 

·. ·}. 
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CONCLUSION 

Approve and authorize the Chairman to execute the attached First 
Amendment to Concession Agreement for Will Rogers State Beach 
Park Restaurant and forward one adopted copy to the Department. 

Respectfully submitted, 

~w~~ 
Stan Wisniewski, Director 

SW:rm 
Attachments (2) 
c: Chief Administrative Officer 

County Counsel 
Executive Officer, Board of Supervisors 
Auditor-Controller 

SEAVIEW/PLNIBELLISON 
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MEMORANPUM 

EXHIBIT 1 

'12100 Wilahin Boulevard 
Sujte 1050 

Loa Angeles, CaUtornSa 90025 

T«J 310120-0900 
Pax 310 U0-1703 

TO: Stan Wisniewski, Department of Beaches and Harbors 

FROM: 

SUBJECI': 

DATE: 

Glen A. Williams and Allan D. I<otin 

AMENDMENT TO THE GLADSTONE'S LEASE - FINANCIAL 
RETURNS CO:MPARISON 

Janumy 29, 1999 

At the Department's request, PCR Kotin has reviewed the revised lease provisions for 
Gladstone's relative to payments due to the County under the current lease provisions upon 
the sale or refinancing of the restaurant. In order to assess the impact on the County of the 
proposed changes, PCR I<otin has run a number of financial "'what-if?• scenarios. While it 
is not possible to simulate every possible variation on what could happen over the remaining 
19 years of the lease term, substituting a number of different variables and differing courses 
of action can provide a set of reasoMble estimates of the impacts of the proposed revisions. 

In general, it would appear that, based on assumptions that are reasonable today, the 
financial impact to the County of the proposed changes under most scenarios is highly 
favorable. In addition to producing substantially higher total dollars to the County in all the 
sc:enarios illustrated, the time discounted values (NPV} are higher in eleven of the twelve 
illustrations. Under the "no sale"' scenario, the value of the proposed amendment to the 
County is considerably higher because the current agreement provides no additional 
payment to the County unless a sale or refinancing occurs, whereas the proposed 
amendment guarantees an additional source of income to the County. 

Perhaps even more important, the income stream to the County under the new amendment 
begins immediately, continues without intenuption for the next 19 years and inaeases 
continually, paralleling increases in sales. Most of the income varies only by the gross 
receipts of the restaurant, and is not heavily dependent on the sale or revaluation of the 
business. The new amendment therefor provides additional protection to the County in the 
event of periods of high inflation. In contrast, the payment to the County under the old 
lease terms only occurs in the event of, and at the time of a sale or refinancing, which may 
or may not ever take place . 

~~·-:·~ ilr} )1l(Jf:" -~ 
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Amendment to the Gladstone's Lea~e • PtnandAJ ReturN CDmpilrlaon )&nl.l&ry 26, 1999 

For purposes of illustration only, the following calculations are presented, comparing the 
financial impact to the County of the proposed amendments, to both a single sale event 
under the old provisions and a scenario with two sales taking place approximately four years 
apart. A combination of a sale and a refinancing is superfluous in this illustration since it 
would result in a sum of payments to the County within the range between the two sale 
examples. 

The results of the comparison are presented on the attached Exhibit 1. The table shows the 
financial impact at three different ba!le levels of gross sales, all of which assume future sales 
growth at a conservative rate of 1.5~ annually. The sales are assumed to take place in the 
seventh and eleventh years, while the valuation under the revised lease is assumed in the 
tenth year, the appropriate year in which we expect the value of the restauriU\t to peak. All 
other assumptions are the same for all illustrations. · 

Please call if you have any questions. 

Attachment 

2 
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Exhibit 1 
Glad1tone' 1 Participation Comparison 

Payments to County 

Cunmt 
Propond Amendment Agreement· 

(All numbers in ooo·, of$) Aasuzning Valuation Assuming Single 
Putidpation in year 10 Sale In Year 7 

No Sale Scenulo I 
Aseume: SUMM Base Groes Sales 

Whole TotalS ?56 0 

Net Present Value (NPV) at 8~ 349 0 

Sale Scenario II 
A..nme: $1-&MM Ba•e C1011 Salet 

Whole Total$ 7S6 506 

Net Present Value (NPV) at 8~ 349 3fS 

Sale Scenarlo m 
Auume: $17MM BaH Crou Salee 

Whole Total$ 1,330 765 

Net Present Value (NPV) at 8~ 660 SZ1 

Sale Scenuio IV 
AnlUilc: S20MM Baee Crou Sale• 

Whole Total S 1,984 l,ID4 

Net Present Value (NPV) at 8~ l,OOS fi1J 

Januuy 26, 1999 

Current 
Agreement-

A••urnina Sales 
in Both Year 1 
md Year 11 Ill 

0 

0 

581 

382 

855 

566 

1,129 

1SO 
(1.) PCR Kotin believes it is unlikely that two sales would be transacted under the current agreement, 

both because of the :restrictioN anc:l the ahort leue tam, but modeled it at the requett of the 
Department. AD comparisons usw:ne a sales price computed using restaurant industry standard 
formulas based on a ratio to gross revenues. 

3 
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MINUTES OF THE BOARD OF SUPERVISORS 
COUNTY OF LOS ANGELES, STATE OF CALIFORNIA 

Joanne Sturges. Executive Officer 
Clerk of the Board of Supervisors 
383 Kenneth Hahn Hall of Administration 
Los Angeles. California 90012 

On motion of Supervisor Yaroslavsky, seconded by Supervisor Knabe, 
unanimously carried, the attached recommendation was adopted. 

Attachment 

February 9, 1999 




