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NICKEL FAMILY LLC

15701 Highway 178 « PO, Box GOB7S » Bakersfield, CA 93385-0679
} (661} 872-5050 » Fax: {661) 872-7141

August 16, 2002

Mr. Robert DiPrimio, President
Valencia Water Company
24631 Avenue Rockefeller
Valencia CA 91355

" Pear Mr, DiPrimio:

Enclosed please find the following documents:

1. Contract for Purchase and Sale of Kern River Water and Storage Rights dated
3/18/81.

2. Resolution of Nickel Family LI.C Class A and Ciass B giving approval to sign
contract.

3. Resolution of Nickel Family LLC Management Committee giving approval to sign
Contract.

4. Resoiution of Bravo Management Company Board of Directors giving approval to

signt Contract.

5, Resolution of Olcese Water District giving approval to sign Contract.

8. Resolution of Kern County Water Agency Board of Directors giving approval to sign
Contract.

7. Resolution of Kern County Water Agency re: 10,000 acre feet use out of County.

8. Kronick, Moskovitz, Tiedemann & Girard Opinion Letter of Counsel re; Water Rights.

9. Letter from Gene R. McMurtrey, Attorney for Olcese Water District, representing that
the representations and warranties given by Olcese in Article 7.1(k) are true and
corract.

if I can be of further assistant, please call.

Sincerely,

<.

Rita J. Rowiand
Administrative Assistant

Encs.
File: 220-F-17
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CONTRACT FOR PURCHASE AND SALE OF KERN RIVER
WATER AND STORAGE RIGIHTS

*‘ e
THIS AGREEMENT, dated}?%;4ﬁdf /2? , 1981, isg between
7/

OLCESE WATER DISTRICT, a California water district, herein~

(e

PRTI

L

AH95

after "Olcese", and LA HACIENDA, IHC., a California corpora-

tion, GEORGE W. NICKEL, JR., and ARELE R. NICKEL, husband and

wife, hereinafter collectively referred to as "La Hacienda."

RECITALS
L. La Hacienda owns, administers and/or‘represents
ceftain water rights in the Kern River and storage entitlement
in Isabella Reserwvoir. Such water and storage rights which are
collectively hereinafter generally referred to as the "Eacienda
Water_Rights," are dealt with in various previcusly executed
contracts, including the following:

(a) ZXern River Water Rights and Storage Agreement,
dated becember 31, 1962, among and between
certain districts identified as the "Upstream
Group” and Hacienda Water District and Tulare
Lake Basin Water Storage District, identified
as the "Downstream Group”;

(b) Contract dated October 23, 1964, by and among
the United States of America and North Rern
Water Storage District, Buena Vista Water
Storage District, Tulare Lake Basin Water
Storage District and Hacilenda Water District;

{c) Eern River Water Settlement Agreement dated
January 1, 1963, by and between the Tulare
Lake Basin Water Storage District and the
Hacienda Water Districi:



(d) Supplement to Kern River Water Settlement
bgreement dated August 8, 1974, by and between
Tulare Lake Water Storage District and Hacidena
Water District: :

(¢} Water Substitution Agreement dated November 14,
1872, by and between Buena Vista Water Storage
District and Hacienda Water District, and any
amendments or supplements thereto;

(f} Agreement for Establishment and Maintenance of
Minimum Recreation Pool of 30,000 Acre Feet In
Isabella Reservoir dated November 8, 1963, by
and between Buena Vista Water Storage District,
North Kern Watexr Storage District, Tulare Lake
Basin Water Storage District, Haclenda Water
District and the County of Kern;

(g} Agreement of Sale and the Kern River Water Storage
and Reservation Agreement which is incorporated
therein, both of which are dated Octcber 16, 1878,
and are by and between George W. Nickel, Jr.,
Adele R. Nickel, La Hacienda, Inc., and Tulare
Lake Representatives, a joint venture, and

{h) Xern River Water Right and Storage Allocation
Agreement dated March 10, 1961, by and between
Hacienda Water Distyict, Kern River Delta Farms,
as filrst parties, and Robert Burhans, Jr.,
Gertrude B. Burhans, his wife, and Burhans &
Trew, Inc., as second parties., The interests
of the second parties (Burhans) established by
this agreement were subsequently assigned to
Miller & Lux, Incorporated on March 10, 1861,
thence to J. G. Boswell Company on January 11,
1974, and thence to George W. Wickel, Jr., on
OQctober 4, 1974,

It is the understanding and intent of the parties that
the Hacienda Water Rights include 100% of the "Downstream

Group's" rights as described in the 1962 agreecment referred
to in (a) above.
2. Olcese and the City of Bakersfield (hereinafter the

"city™) have entered into two agreements which are referred to

D



respectively as "Agreement No. 77-07 W.B.", dated November 9,
1977, and "Agreement No. 78—13 W.B.", dated june 27, 1978, which
permit Olcese to use the City's 2800-acre spreading grounds west
of the City for spreading and recovery of water under certain
circumstances. These 2800 acres are hereinafter referred to as
the "City's Kern River spreading area."

3. On August 1, 1978, and February 11, 1980, Qlcese and
La Hacienda entered into two Agreements for Sale énd Purchase
of Stored Water (Kern River Fan) providing for the sale and
transfer of a portion of the Hacienda Water Rights to Olcese.
Olcese and La Hacienda now desire to supplant those agreements
with this contract providing for the pﬁrchase and sale of all of
the Hacienda Water Rights upon the terms and conditions provided
for herein.

4, Olcese 1s a Califormnia water district duly organized
and existing under and by virtue of the laws of the State of
Califeornia with full and lawful power and authority to enterxr
into this agreement and to perform all covenants and obligations
on its part to be performed hereunder,

5. I,a Hacienda, Inc., 15 a Califorﬁia corporation and
George W. Nickel, Jr., and Adele R. Nickel, his ﬁife, oOwWn a
majority of the stock of La Hacienda, Inc. La Hacienda, Inc.,
is lawfully empowered and authorized to enter into this agree-
ment and perform all covenants and obligations on its part to

be performed hereunder.



NOW, THEREFORE, IT IS5 AGREED between the parties as fcllows:

Section 1. Eale and Transier of Hacienda Water Rights
and Substitution of Olcese as Attorney-In-Fact.

La Hacienda hereby sells, transfers, assigns and sets over
to Olcese all of its rights, title and interest in the Hacienda
Water Rights. La Hacienda also hersby substitutes Olcese in
place of La Haclenda, Inc., as Hacienda Water District's
Attorney-In-Fact under that special power of attorney granted
to La Hacienda, Inc., by Hacienda Water District on September 2,
1980, which is recorded in Book 1184, at Page 120, Official Re-
cords of Kings County and in Bock 5315, at Page 1253, 0Official
Recoxrds of Kern County.

Section 2. Further Assurances.

The parties agree to make, execute and deliver such
documents and undertake such other and further acts as may be
reascnably necessary or convenient to carry out the intent of
the parties to this contract. In this regard, La Hacienda shall
use 1its best efforts to obtain from the Hacienda Water District,
Tulare Lake Basin Water Storage District and Tulare Lake Repre-
sentatives any documents or actions that may be reasocnably
necessary or convenient to evidence the transfer of the Hacienda
Water Rights to Olcese.

Section 3. Place and Manner of Use.

{a} Except for water made available to La Hacienda under
the provisions of Sections 6, 7 and 8 below or as provided

for in Paragraph (b) of this section, no Hacienda Water Rights

-



water sold to Olcese under this contract shall be sold or other-
wise made available for use outside the boundaries of COlcese as
they now exist without the prior written consent of La Haclienda;
provided, however, the written consent of La Hacienda shall not
be required for the service of Hacienda Water Rights water to
all or any portion of the City's Rioc Bravo Annexation which,
as of the date of this contract, is being considered by LAFCO
for annexation to Clcese, if it 1s annexed to Clcese. |

(b} The parties recognize that the Hacienda Water Rights
ars rights to high flows in the Kern River which need regula-
tion in order to be put to maximum beneficial use. For this
reason, Olcese has entered into the two agreements with the
City referred to in Recital No. 2 above, and 76,332 acre feet
of Hacienda Water Rights water were spread, prior to January 1,
1981, all of which is now in storage in the City's Kern River
spreading area for the benefit of Olcese pursuant to those
agreements. In order to continue to conserve and maximize the
use __of Hacienda Water Rights water, Olcese shall spread water on
the City's Kern River spreading area pursuant to said agreements
when it is available for such purpose, so that this water will
be available for recovery at later times for use either by Clcese
directly or through exchanges or by La Hacienda pursuant to the
provisions of Sections 7 and 8 below. In addition to using this
water through such spreading and recovery operations, Olcese'may
use such water by direct diversion from the Kern River within

Olcese boundaries when such water is available; provided, howaver,
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that, except as provided in Section 6 herecf, Olcese shall not use
water stored in Isabella Reservoir for either direct diversion or
spreading.

Section 4. Price.

{a) Throughout the term of this contract, Olcese shall
pay La Hacienda for each acre foot of Hacienda Water Rights
water put to use by Olcese an amount equal to the price per
acre foot then being paid to the State of California by the
Kern County Water Agency for California Water Project entitle-
ment water made available for use in the Agency’s Improvement
District No. 4 at the Tupman Turnout (Reach 12E} of the Cali-
fornia Water Project.Aqueduct; provided, that 1f and when the
price per acre foot of such water exceeds $55.00 the price
thereaﬁter shall be $55.00 an acre foot.

(b) Although title to Hacienda Water Rights water is by
this contract conveyved to Olcese, Olcese will have no require-
ment to pay La Hacienda for any such water until it is used by
Olcese by exchange or otherwise. For payment purposes Haclenda
Water Rights water shall not be deemed to have been used by
Olcese until either water theretofore spread in City's Kern
River spreading area is extracted for Olcese's use or Hécienda
Water Rights water has been directly diverted from the Kern

River for use within QOlcese.

Section 5. Time and Manner of Payment.
Olcese shall meter the amount of Hacienda Water Rights

water it uses each year in a manner acceptable to La Hacienda.
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The guantities used each month shall be reported to La Hacienda
no later than the 15th day of the subseguent month. The payments
for each month's use required-by Section 4 above shall be made
on or bhefore 90 days following the end of the meonth in which the
water is used.

Section 6. Use of Isabella Reservoir Storage and River

Flows and Payment of Obligations and Charges
Associated with Haclienda Water Rights.

(a) Any Hacienda Water Rights water stored in Isabella
Reservoir not needed by Olcese for spreading to meet Olcese's
thirteen year regulrement referred to in Section 8 below, all
Hacienda Water Rights water not needed by Olcese for direct
diversion from the Kern River, and any such water not usable by
Clcese for spreading may be used and disposed of by La Haclenda
at any time, in any manner, at any place outside the boundaries
of QOlcese, and for any purposé La Hacilenda thinks proper without
any payments to Olcese for such water except as provided in (b}
below. Any such water which becomes available for La Hacieﬁda's
use pursuant to the preceding sentence may be kept in storage in
TIsabella Reservoir for use in subsequent years by La Hacienda
and shall not be available for use by Olcese.

{b) A portion of La Hacienda's Hacienda Water Rights were
obtained subject to the following cbligations: (1) obligations
owed to Tulare Lake Basin Water Storage District {Tulare Lake
BWSD), (2} Isabella Reservolir storage charges, and (3) charges

for Kern River Watermaster costs. These obligations are set
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forth in the agreements referred to in Recital No. 1 above. La
Hacienda shall meet these obligations, subject to beihg reim-
bursed by Olcese for that porﬁion of the Isabella Reservolir
storage charges attributable to water stored therein for use by
Olcese pursuant to (a) above, to énd including the year in which
Olcese's annual use of Hacienda Water Rights water for consump-
fion within Olcese Water District first reaches 5,000 acre feet.
Thereafter, Olcese shall be responsible for paying these obli-
gations, subject to being reimbursed by La Hacienda for that
porticn of these obligations attributable to water stored in
Isabella Reservoir for La Hacienda‘s.use pursuant to (a) above.
The reimbursement paﬁments to be made by one party te the other
for Isabella Reservoir storage shall be made 90 days following
notice.

Section 7. Option to Purchase Excess Water.

The.parties realize that for many years the qguantity of
water available to Olcese from the City's Kern River spreading
area should be subkstantially in excess of QOlcese's needs for
water within its boundaries. As part of the consideration for
the sale of the Hacienda Water Rights to Olcese, L.a Haclenda
shall have each year during the term of this contract a right
~ to purchase all of Clcese's water in the City's Kern River
spreading area that is excess to Qlcese's needs, determined as
hereinafter provided in Section 8 (a), which water is referred
to herein as "option water." As between Olcese and La Hacienda,

but subject to the limitations in Agreement 78-12 W.B., or any
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amendment or extension thereof, any such option water extracted
and delivered by Clcese to La Hacienda may be used and disposed
of by La Hacienda in any manner, at any place outside the boun-
daries of Olcese, and for any purpose La Haciendda thinks proper,
either during the vyear the option is exercised or, subject to
the provisions of Section 10, any time thereafter,.at La
Hacienda's discretion.

Section 8. Procedure for Determining Avallability
and Purchase cf Option Water.

{a) The following procedure shall be used to determine
how much water in the City's Kern River spreading area Olcese
has each year in excess of its needs avallable for purchase by
ia Hacienda pursuant to Section 7 above. A consulting engineering
firm designated and paid by Olcese, in conjunction with the City
as provided in Agreement No, 78-12 W.B., and after consultatiocn
with La Hacienda shall annually on or bhefore August lgst of each
year determine what Olcese's requirements for Hacienda Water
Rights water will be for the.following thirteen years. This
water requirement shall be compared to the amount of water that
Olcese then has in storage in the City's Kern River spreading
area, and the amount of water then in storage that is over 5,000
acre feet greater than the thirteen year reguirement shall be
deemed to be excess water available for option by La Hacienda
pursuant to Section 7 above and Olcese shall give La Hacienda
written notice of this amount by August 1 of each vear.

(b} At the request of La Hacienda, opticon water may

either be delivered immediately or kept in storage in the under-
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ground foxr La Hacienda‘s later use. Any option water left in
storage for later use by La Hacienda shall not ke considered as
water that Olcese has in storége in determining the availability
of option water in subsequent years,

Section 9. Amount of Option Water Available
for Purchase by La Hacienda.

It has been determined that for the thirteen year period
commencing Januafy 1, 1981, Olcese's requirements are 68,150
acre.feet and all water Olcese had in storage in the City's
Kern River spreading area on January 1, 1881, in excess of
73,150 acre feet is hereby deemed option water under the

provisions of this contract.

Section 10. Price for Option Water.

For each acre foot of option water purchased by La
Hacienda pursuant to Section 7 above, La Hacienda shall pay
Olcese $10.00 plus all costs of such water to Olcese, including
but not limifed to a proration of bperation and maintenance andg
capital costs. The price should be escalated based on changes
froﬁtthe July 1, 1980, price under "all commodities" classifi-
cation of the wholesale price indices for Major Commodity Group
published by the U.S. Bureau of Labor Statistics. Adjustment
shall be made in January of each year. If the reference index
is discontinued,.the parties shall agree upon an appropriate
substitute basis to reflect the effects of inflation. Olcese
shall meter the option water delivered by Olcese to La Hacienda
as it is extracted and report the quantities to La Hacienda no

later than the 153th day of each month. La Hacienda shall PayYy
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for each month's watex no later than 90 days following the end
of the month in which the water is delivered; provided that any
cption water not delivered witﬁin three years shall be paild for
by the end of such three years or shall revert back to Clcese
as water available to it,

Section 11. Use of Proceeds From Sale of Option Water.

The net receipts of Olcese resulting from La Hacienda's
=

purchase of the water provided for in Section 7 above, over and
above all costs to Olcese for water so purchasgd by La Hacienda,
shall, to the extent necessary, be used by Olcese in the perfor-
mance of its obligations under Article 1 of its Agreement No. 77-
07 W.B. with the City; as amended. If these net receipts are not
sufficient to enable Clcese to meet its ckligations under Agreement
No. 77-~07 W. B., La Hacienda shall advance to Olcese sufficient
funds for this purpose, and Olcese shall repay such advances,
with interest at the maximum interest rate permitted by law at
the time of the advance, as Olcese 1s able to do so from future
net revenues from the sale of water extracted from the City's
Kern River spreading area.

Section 12. Use of Hacienda Water Rights.

All rights to store, sell, transfer or substitute Hacienda
Water Rights water which are transferred to Olcese hereunder ‘
and wﬁich are not needed by Olcese to make Hacienda Water Rights
water available for use within Olcese, shall be made available

to La Haclenda for its use and Olcese shall cooperate with La

Hacienda to enable La Hacienda to make use of such rights.
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Section 13. Term of Contract.

This centract shall be in perpetuity.

Section 14. Termination of Aﬁgust 1, 1979, and
February 11, 1980, Agreements.

This contract shall supersede the Agreements for Sale
and Purchase of Stored Water (Kern River Fan) dated August 1,
1379, and February 11, 1880, between Olcese and La Hacienda,
Inc., and upon execution of this contract those agreements
shéll have no further force or effect.

Section 15. La Hacienda's Separate Water.

Heretofore, La Hacienda has delivered to the Kern County
Water Ageﬁcy 32,163 acre feet of Kern River water for use in
fhe Agency's Improvement District No. 4 treatment plant. This
water was delivered pursuant to an exchange agreement with the
Agency wherein the Agency agreed to deliver to La Hacilenda at
some future date an egual amount of Improvement District Ne. 4's
allocation of State Project Water. This right to receive such
water from the Agency belongs to La Hacienda and is not in any
way being transferred, assigned or conveyed to Olcese by this
contract.

Section 16. Representations.

La Hacienda hereby agrees to hold Olcese harmless from and
against any and all loss, liability and expense which Olcese may
sustain by reason of the breach of any of the representations
set forth in Recitals Nos. 1, 3 and 5 of this caontract.

Section 17. Notices,.

Any notices reguired or convenient to be given under this
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contract shall be in writing, and unless in fact otherwise
timely received, shall be considered effectively given only
upon persconal delivery or upon mailing by registered mail,
return receipt requested, postage prepaid. Noticés shall be
addressed to the parties at the following indicated addresses,
or at such other addresses as may be later indicated to the
other party:

Olcese Water District
1415-~18th Street, Room 302
Bakersfield, Ca 93301

La Hacienda, Inc.

c/o Nickel Enterprises
Star Route 4, Box B0l
RBakersfield, CA 93306

Section 18. Successors, Heilrs and Assigns.

The provisions of this contract shall inure to the benefit
of and shall be binding upon the heirs, successors and assigns
of the parties hereto, and each party may.assign its interests
in this contract without the written consent of the other party.

IN WITNESS WHEREOF, the parties hereto have executed this

contract as of the day and year first written above,

OLCESE WATER DISTRICT

oy 71l U

Melvin L. McCelloch, President

ATTEST:

S
/’ Owen F. Goods an, Secretamn

(“f” . <2jf{:%igig; :A ACIfE NDA,<ii‘V?£/L/.

' ‘{A

_~CEORGE W. NICKEL, JR. “George o Nickel, Jr., Pressdent
,'1:5 i« \Jighj &wﬁéumwé/gyi<2§:mw4£wwéiv“;3“
ADELE R. NICKEL ' “Frank K. Stamboolian, Jr. %?cretar
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STATE OF CALIFORNIA )
)ss.
County of Kern

f\(ﬂr\angi\p \fz , 1981, before me, the under-

signed, a Notafy Public in and for said State, personally
appeared Melvin L. McColloch, known to me to be the President,
and Owen F. Goocdman, known to me to be the Secretary of the
district that executed the within instrument, known to me to
be the persons who executed the within instrument on behalf
of the district therein named, and acknowledged to me that
such district executed the within instrument pursuant to an
order of its Beard of Directors.

WITNESS my hand and official seal.

PO =
\MM

T
BiTA ¢ P
NOTARY FUSL
OND FILED TN
Ay COUNTY

| 83 ]
o COMMISSION EXPIRED apRYL Y, 12
ﬂ_ﬂ,,fﬁr_,,raﬂﬂ,ﬂ;,_ﬂ“

CAL WEDRMNEA

otary Public

STATE OF CALIFORNIA )
lss.
County of Kern }

On r\“<\pghn$%\ﬁ ‘f? ; 1981, befcore me, the under-

signed, a Nota£§'Public in and for said State, personally
appeared CoeanfGE (1 MICYE) 3. . known to me to be
the president, and FRAOK K STAMBOOWARN X

known to me to be Secretary of the corporation

that executed the within instrument, known to me to be the

persons who executed the within instrument on behalf of the
corporation therein named, and acknowledged to me that such
corporation executed the within instrument pursuant to its

by-laws or a resolution of its board of directors.

WITNESS my hand and official seal

PO
u&ﬁzfzt—ﬂ~———“"7; PETER \
RITA A QEUMK%MA otary ic
MOTARY PUBLIC
BoHo FILED N
£OUNTY
KERH 1,3988 ]

P RAL
I CC‘J.‘J\!MSS!CN :)xrfg_“'-‘a &7 i




STATE OF CALIFORNIA )
Yss.
County of Kern )

On V\*?\3hm§mj, \% , 1981, before me, the under-
S :

signed, a Notary Public in and for said State, persocnally

appeared George W. Nickel, Jr., and Adele R. Nickel, known to
me to be the persons whose names are subscribed to the within
instrument and acknowledged to me that they executed the sane,

WITNESS my hand and cfficial seal.

Nota Public

: . LERrl GO .
.. s APRLLL:
v Copuassiott £/ PIRES
M S
ll




CERTIFICATE OF ACCEPTANCE
(27281}

This is to certify that the interest in real property
conveyed by the foregoing Contract for Purchase and Sale of

Kern River Water and Storage Rights dated ’

1981, from La Hacienda, Inc., a California corporation,
George W. Nickel, Jr., and Adele R. Nickel, husband and wife,
hereinafter collectively referred to as "La Hacienda," to
Olcese Water District was accepted by order of the Board of
Directeors of Olcese Water District made January 9, 1981, and

Olcese Water District consents to the recording therecf.

Cwen F. Goodman, Secretary
Olcese Water District



RESOLUTION

WHEREAS, Nickel Family LLC has negotiated a “Contract to Transfer Lower River Water
Rights on the Kern River” by and between Nickel, Olcese Water District, and Kern County
Water Agency; and,

WHEREAS, the Confract provides substantial benefits to Nickel and, therefore, its
execution is in the best interests of Nickel.

Now and therefore, the Class A and Class B Members of Nickel Family LLC do hereby
approve the “Contract to Transfer Lower River Water Rights on the Kern River” and hereby
authorizes and directs ils President to enter into said contract.

Executed as of the 2™ day of December, 2000.

Nickel Family LLC
Class A Members

A [t

r,deW Nickel, Jr.

m&ﬁww

<James L. Nickel

Class B Members

Sally N. Zanze

sz:eS Murphy d __

k_\_& ¥ .r . i-i}

Susan N. Duvall

James L. Nickel N



Cynthia B. Selfridge L T
e S liilo,
Jdph S. Selfridge () !

Nancy N. Resor

George Wilmarth Nickel, I

Kathieen D. Nickel, General Partiner of
the Miller Nickel Family Parinership

Sam Selfridge

Christine M. Warburton

Deborah Marskey

Eric DuVall
Mitler DuVall.——__
/"f ' __’_,“.-“’/ =~ ! «f"'""‘
S e i AV

—EFin D. Nickel,(Spe’cial Needs Trust

Heidi N. Michael

Kara N. Lucas



G

Cu\(-y”\hﬂf’-u&-_’;._ﬂ e h_x_.{ft-\ﬂ N { ‘{—’ .
Cynthia B. Selfridge LY

/M SMWV%—&—-

S Selfridge Q, 74 ftﬁj
t,;,,w,(“, K ewarz

i\féncy M. Resory
/

George Wiimarth Nicke!, I}

Kathieen D. Nickel, General Partner of
the Miller Nickel Family Parinership

Sam Selfridge

Christine M. Warburion

Deborah Marskey

Eric DuVali

Miller Duvall
-

é,‘c——/:///;;//;/ﬁa*/f“cc;-

<"Erin D. Nickel, Special Nesds Trust

Heidi N. Michael

Kara N. Lucas



" - '—? t"" "
C/‘\J‘\_W"‘!F“L!LL‘;__ AT SN ol
Cynthia B. Selfridge LT

Jdhh 8. Seifridge () §

NajcyN. Reti) j | [

Gedrge Wilmarth Nicke!, I

Kathieen 0. Nickel, Genera! Pariner of
the Miiler Nickel Family Partnership

Sam Selfridge

Christine M. Warburton

Deborzh Marskey

Eric Duvall

Miller DuvVall

Cﬂ’/_{ : :,.,f/-#’//;-;’b DA R =g

<"Erin D. Nickél, Special Needs Trust

Heidi N. Michaet

Kara N. Lucas |



(Ja’\m'”\rb‘u-';-—i:i-—%' ) Ry h«t,t oie
Cynthia B. Selfridge L

B S MMQI

chhn S. Seifndaeﬁ

Nancy N. Resor

George Wiimarth E@e! i

Kathlenn . N|c&el, General Paﬂner of
the Mijier Mickel Family Parinership

Sam Selfridge

Christine M. Warburion

Deborah Marskey

Eric Duvall

Miller Duvall

d:f_aﬁ;’:/ // //’&7(’/72, P e el
<"Erin D. Nickél, Special Needs Trust

Heidi N. Michael

Kara N. Lucas



e £
_.A._e#w-\f\‘l v’x_g-._...._.. A m{...-«l{ lr\_# 1 C L ’ o
Cynthia B. Seifrscxge (- t.’_ﬁ

chgh S, Se!fndge O f

Mancy N. Resor

G:orge Wilmarth ?«:ﬁei HI
m@ A 4—&

Kathieen D. Nickel, General Pariner of
the Miller Mickel Family Partnership

'\

Seifidge() O

Christineg M. Wearburion

Deborah Marskey

Eric Duvail

Miller Duvsl!

T
'___'__,a-’ _/«-*/

. — /;{;7’;’?{9 P it weli
="Erin O. Nickél, Speczat Needs Trust

Heidi N. Michas!

Kara M. Lucas



Lu/\m‘l l“‘-k—--t——% g {t“_ws._.t
Cynthia B. Selfridge L

/LW > )"—JZQM I
Jdhh S. Selfridge O y

Nancy N. Resor

George Wilmarth Nickel, il

~ Kathieen D. Nickel, General Pariner of

the Miller Nickel Family Partnership

Sam Selfridge

Chrism/c/‘M War urto /
7/
Deb ra ske //(

Enc\Dd(Iaii

Miller Duvall e

T AR

fEﬁED Nlckel "Special Needs Trast

Heidi N. Michael

Kara N. Lucas



& —_ - ":1_ LA
Camalvra B Seo o olo
Cyn%hiaa Selfridge L

A’—/Zg}f.._g N
Jcﬁ'ln S. Seifridge 0 4

Mancy N. Resor

George Wilmarth Nicked, 1i}

Kathieen O. Nickel, Genéral Pariner of
the Miller Nicke! Family Parinership

Sam Setfrld e

), /’ / lrﬁj;z,/t/}z

Christine M. Warburtoh

Depborah Marskey

Eric DuVail

Miller Du\f’q[l

C__,-é”'-:/ ///Tf/’f'/ =

<“Erin D. Nickél, Special Needs Trust

Heidi N. Michasel

Kara N. Lucas



. R . i
LNW-\H WA SLSY W 3 L R
Cynthia B. Seifridge Lo A

Jdph S. Seffridge {j 7

Mancy M. Resor

George Wilmarth Nickel, 1l}

Kathleen D. Nickel, General Partner of
the Miiler Nicke! Family Partnership

Sam Selfridge

C'mx“ amu

Deborah Marskey

£ric Duvail

Miller Duvell

s

< __MJ/Z_:‘/;/{/{/// T e (e

~Erin D. Nickél, Special Needs Trust

Heidi M. Michaei

Kara N. {_ucas



C.b\_m"\ T"’L-Lf-m% .,_ua__k_?-\ a
Cynthia B. Selfridge L«
M Sl e

Jdph S. Selfridge ()

Nancy N. Resor

George Wilmarth Nickel, 1l

Kathleen D. Nickel, General Partner of
the Miller Nickel Family Partnership

Sam Selfridge

Christine M. Warburton

Deborah Marskey

N

- DWW

Miller DuMall——_
___,/-“‘""" o "»‘,./:f‘ e
< e T Ay

"~ _Efin D. Nickel Special Needs Trust

Heidi N. Michael

Kara M. Lucas



4 L % .5
Mo A~ T‘*’-——Lﬁ-«w—% RS N ALEY,

Cynthia B. Seifridge s

— o -
>3 o 2% {7

Jdph S. Selfridge ()

Nancy N. Resor

George Wiimarth Nickel, il

Kathiesn D. Nickel, General Partner of
the Miller Nickel Family Partnership

Sam Selfridge

Christine M. Warburion

Deborah Marskey

Eric DuValil

Miiier Duvail

: : ,f,’/;’x‘f/’;’r e g T
/érirlif{.\(ﬂickéi. Special Neads Trust

Aooe Mitad

Heidi N, Michael

Kara M. Lucas



(_,»\J\(‘\;“‘\ fue O I:J :,LL{‘(_i\& R J| o
Cyn%hlaB Selfridge =

Jobn Se!fr!d_ge- 0 3’

Nancy N. Resor

Gecrge Wilmarth Nicket, IH

Kathleen D. Nickel, General Pariner of
the Miller Nickel Family Partnership

Sam Selfridge

Christine M. Warburion

Deporah Marskay

Eric Duvall

Mitier DuVall

T Ty
- -

..r-""f.-‘ o '
C._,//__/:f: //;/"(/7;; [T

<"Erin D. Nickél, Special Needs Trust

Held(l—‘lé{“ k;iaaei WLO@L’M
L OV

Kara N. Lucas




James C. Nickel

Brian Murphy

Sarah Murphy
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FEB. 23, 2u81 1:44pPM CHICAGU TITLE NO. 413 P.6

RESOLUTION

WHEREAS, Nicke! Family LLC has negotiated a “Contract to Transfer Lower River Water
Rights on the Kern River® by and batwaen Nicke!, Olcese Water District, and Kern County

Water Agency; and,

WHEREAS, the Contract provides substantial penefits to Nickel and, tharefare, its
execution is in the best interests of Nickel.

Now and therefors, the Manegement Committes of Nickel Family LLC does hereby
approve the “Contractto Transfer Lower River Water Rights on the Kem River® and hereby
authorizes and directs its President to enter inta said contact.

Executed as of the 2™ day of December, 2000.

Managemeant Committee
Nicksl Family LLC

il L8,

George W, Nickst, Jr.

- .By: ﬁ—%eyﬂ QU LM_
= =

- James L. Nickel

Recaived Fsh~23-2001 1Z:50pm From-805 328 9853 To—¥RONICK, MOSKOY{TT, Fags 008



FEB. 23.zaa1 1:44PM CHICRGO TITLE _ MO.413 P.7

RESOLUTION

WHEREAS, Bravu Managsment Company entersd into a Managsment Agt'eém_en’t by and
petween Bravo Management Company (Bravo) and Nickel Family LLC (Nickel) datsd
Decembar 14, 1896 in which Bravo was hired to manage the assets of Nickel; and,

WHEREAS, Nickel proposes ta enter into a “Contract to Transfsr Lower River Water
Rights an the Kern River” with Kermn County Water Agency and Olcese Water District; and,

WHEREAS., the Bravo Board of Directors has determined that ertering into the proposed
Contract is in the bast interest of Nicke!;

Now and thersfore, the Board of Directors of Bravo Management Company hareby
authorizes James L, Nicksi, Presidert of both Nicksl Family LLC and Brave Management
Company, to enter into the proposed contract,

Exscuted this 2™ day of Decombar, 2000.

BRAVD MANAGEMENT COMPANY
By:m&&‘_— By: Q—A)-@QP (8 /\)rcﬂ,ﬁ o
Geofge W. Nickel, Jr. ' Adele R. Nickel ik

By Soa. M. oare. By: %Qﬁg%gmg \
Sally N. Zanze Kinzig*s, Murphy M ¢/

oy Al 4[\ By: o koS O\ @
Susan N. Duvall thia B, Seifridge Do

By: 7
ck S. Salffidge

Rocaived  Feb-23-2001 12:30pm  From-BUS 328 235y ' To-KROMICK, ¥OSKOY1TZ,  Page 07
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BEFORE THE BOARD OF DIRECTORS OF THE
OLCESE WATER DISTRICT

RESOLUTION NO., 395

IN THE MATTER OF:
LOWER RIVER RIGHT SALE

Ll S T

WHEREAS, a contract has been negotiated between Nickel Family LLC, a
California limited Kability company, the Oleese Water District, and the Kern County
Water Ageney regarding transfer of the Lower River water rights on the Kern River
from the Nickel Family LLC and Olcese Water District to the Kern County Water

Agency; and :

WHEREAS, this District will receive valusble consideration for the transfer of
its interest in the Lower River water right to the Karn County Water Agency; and

WHEREAS, the Board of Directors of this District has reviewed the Agreement:
and has determined that said Agreement, and the transfer contemplated therein, isin
the best interests of the District and its landowners;

NOW, THEREFORE, BE IT RESOLVED AND ORDERED:
1. ‘All the foregoing is true and correct.

2. The transfer of the Lower River water rights to the Kern County Water
Agency as provided in the Agreement previcusly presented to this Board
of Directors be, and it hereby is, approved.

3. The President and Secretary of the District be, and they hareby are,
authorized and directed to exscute, on behalf of the District, the final
form of said Agreement when it is available for signature in substantially
the form heretofore presented to the Board of Directors.

4, The Secretary of the District be, and hereby is, authorized and directed

to distribute this Resclution as necessary or proper to confirm the action
taken this date.

Recaived Fab-23-2001 12:50pm From-808 328 8863 . To=KROMICK, MOSKOVITZ, . Page 004
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All the foregoing being on the motion of Director McNeill, seconded by Direetor
Gregory, and authorized by the following vote, namely:

AYES: MeNeill, Gregory, Davia.

NOES: None.

ABSENT: None.

ABSTAIN: Teagarden, Nickel.,

I HEREBY CERTIFY that the foregoing Resolution is the Resolution of the

QOlcese Water District as duly passed and adopted by aaid Board of Directors at a
legally convened meeting held on the 27® day of November, 2000.

r——

WITNESS my hand this 2= day of \,W . 2001

]
President of the Board of Directors

OLCEEBE WATER DISTRICT
ATTESTED TO:
LT e,
scretary of the Board of Dir(.!ctnﬂ
OLCESE WATER DIST,
2

Racaived Fsb-23-2001 12:§0em From-805 328 %363 To=KRONICK, MOSKOVITYZ, Pags 095



BEFORE THE BOARD OF DIRECTORS
OF THE

KERN COUNTY WATER AGENCY

In the matier of

APPROVAL OF PROPOSED AGREEMENT

FOR AGENCY ACQUISITION OF LOWER
KERN RIVER WATER RIGHTS AND GTHER
ASSOCIATED RIGHTS FROM THE NICKEL
FAMILY LLP AN OLCESE WATER DISTRICT
AND AUTHORIZATION OF THE EXECUTION
OF SAME BY THE GENERAL MANAGER

I, PAM BOSWORTH, Secretary of the Board of Directors of the Kern County ‘Water Agency, of

the County of Kam, State of California, do hexeby certify that the following resointion proposed by

Direstor __ Rades and seconded by Divector Garnett , was dnly passed and adopted by

said Board of Dircetors at an official meeting hereof this 13 day of _Decambir _, 2000 by the following

vte to-wit:
Ayes: Garnett, Prick, Radon, Lundquist, Rogers, Mathews & Starrh
Noes: None

Absent Nops

Resolition No. 88-00
WHEREAS, the Kern County Water Agency (“Ageoey™) has previously entered into a long term water
supply contract with the State of Califormia for more than 1,000,000 AF of water per year on a firtn ammual

basis, but due to regniatory restrictions the State of Cabifornia is currently unable, and for the mid-term future

will apparently be nnable, 1o weet the obligations of that contract;



WHEREAS, the Agency currently has an opportunity to acquire and manage certain water rights and
asgociated tights om the Lower Kem River eurrently held by the Nidkel Family LLP and Olesse Water District
due to finging provided by the State of Califoriaas &r@d by Governor Davis fo help alleviate the shortages
1o the Agency which ars anticipated;

WHEREAS, the (eneral Manager has entered imto negotiations with the Nickel Family LLP and
Dleese Water District o rexch agreement on a transaction winch would provide for voluntary acquisition of
such rghts by the Agency;

WHEREAS, the Goneral Mansper has reached tentative agreement with the Wicksl Fammly LLP and
Qlcese Water District on an agresment for such transaction which is attached hersto as Exhibit A and
incorpogated hersin by reforence;

_ WHEREAS, the Agency by virtue of its powers granted by the jegisiature in the Kerm County Water
Agmcy Act is sznpowered to acquire sucﬁ rights by agrecment; aund

WHEREAS, the transaction is past of the Kem River Program previousty approved by ﬁie Agency
Boatd of Directors, including the analysis of environmental impacts associated therewith and the documentation
of the Apeney’s roview and dedsion reganding the analysig of environmental mmpacs,

NOW THEREFORE BE iT RESOLVED by the Board of Diracmrs of the Kem Connty Water
Agency that:

1 The foregoing reeitals are found to be true and corteet, and ineorporated herein,

2, The agresmest sitached hereto as Exiubit A for transfer of the lower river rights of the

Ko River, as defmed therein is approved.

The General Manager is authorized to sxeciuiz the apreement with the substamtive

L5} ]

provisions contamed theréin, subject 0 approval of the General Manager and General

Counsel as to form.



Draft Rediine Version dated
113160

CONTRACT TO TRANSFER

LOWER RIVER WATER RIGHTS ON THE KERN RIVER

This Contract is made as of the 21 day of December 2000, by and between
Nickel Family, LLC {(*Nickel™), a California limited .Iiabiliiy company; the Olcese Water
District (“Olcese™) and the Kern County Water Agency (“Agency”™), both of which are
pﬁb} tc agencies in the State of California, duly orpanized, existing and acting pursuant to

the Jaws thereof

RECITALS
-

WHEREAS, the Governor’s Budget Act for 2000, Chapter 52, Statutes of 2000,
appropriated to the Department of Water Resources local assistance grant funds in the
amount of $161,544,000 by budget item 3860—6 1-6027, payabte frowm the interim Reliable
Water Supply and Water Quality Infrastructure and Management Subaccount, and the
Kern County Water Ageucy’s Kemn River Restoration Project bas been selected for

funding in the amount of $23,000,000 from that subaccount; and

WHEREAS, the Agency intends to use money from that appropriation for

development of local water supplies and banking programs within Kern County; and

536285, i 1
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BEFORE THE BOARD OF DIRECTORS
OF THE

KERN COUNTY WATER AGENCY

ool 003

In the matter of Pd;:s_t_—it' Fax Note 7671  |Date & fg- DEL.BQE-.LSP =
To : From
Tio Uu Me f1o1
CONSIDERATION OF PROPOSED AGREEMENT | ﬁﬂlﬁ - K&d%j
FOR AGENCY ACQUISTTION OF LOWER e T G
KERN RIVER WATER RIGHTS AND OTHER §-{
ASSOCIATED RIGHTS FROM THE NICKEL Fax # Fax¥ (D H—(I{GNS

FAMILY LLP AND CLCESE WATER DISTRICT
AND FINDING THAT THE WATER PROPOSED
FOR UTILIZATION THEREIN IS SURPLUS TO
AGENCY NEEDS PURSUANT TO AGENCY ACT
SECTIONS 5 AND WATER CODE SECTION 382

I, PAM BOSWORTH, Secretary of the Board of Directors of the Kern County Water Agency, of

the County of Kem, State of California, do hereby certify that the following resolution proposed by

Director __ Radon and seconded by Director Garnett , was duly passed and adopted by

said Board of Directors at an official meeting hereof this_15® day of _December , 2000 by the following

vote to-wit:
Ayes: Garnett, Frick, Radon, Lundquist, Rogers, Mathews & Starrh
MNoes: None

Absent.  None

Secretary of the Board of Directors

of the Kem County Water Agency

Resclution No. 90-00

WHEREAS, the Kern County Water Agency {*“Agency”) has previously entered into a long term water

supply contract with the State of California for more than 1,000,000 AF of water per year on 2 firm annual
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basis, but due to regulatory restrictions the State of California is currently unable, and for the mid-tertn future
will apparently be unable, to meet the obligations of that -contract;

WHEREAS, the Agency currently has an opportunity to acquire and manage certain water rights and
associated rights on the Lower Kem River currently held by the Nickel Family LLP and Olcese Water District
with an average historical yield of 50,000 AF/year of which approximately 40,000 AF/year is subject to
capture int the opinion of the Agency General Manager and engineering staff;

WHEREAS, the General Manager has developed a proposed agreement which would provide for
voluntary acquisition of such nghts by the Agency to be approved by other resolution;

WHEREAS, the Agency by virtue of its powers granted by the legislature in the Kern County Water
Apgency Act is empowered to acquire such nghts by agreement;

WHEREAS, the transaction is part of the Kern River Program previously approved by the Agency
Board of Directors, including the analysis of environmental impacts associated therewith and the documentation
of the Agency’s review and decision regarding the analysis of environmental impaets; and

WHEREAS, this Board has considered the acquisition of such rights which contemplates the utilization
of 16,000 AF/year of existing Agency supplies fo exchange as part consideration for the transaction which will
acquire 50,000 AF/year of water on average of which 40,000 AF/year average is capturable in the expert
opinion of the Agency General Manager, who is thoroughly familiar with the rights, and the Agency
engineering staff, who are experts in utilization of groundwater recharge and are thoroughly familiar with
Agency existing facilities and planning for additional facilities; and

WHEREAS, no opponents to the plan have offered equivalent consideration for the exchange of such
water, and there is no substantial evidence to show that the net effect of the transaction will be to enhance
Agency supplies by an average of 30,000 AF/year to 40,000 AFfyear over the long term.

NOW THEREFORE BE IT RESOLVED by the Board of Directors of the Kern County Water

Agency that:
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1. The foregoing recitals are found to be true and correct, are incorporated herein, are
supported by substantial evidence, ;md are sufficient basis for the additional findings
herein.

2. The agreement approved by Resolution Ne.88-00 provides for the transfer by the Agency
to Nickel Family LLP of 10,000 AF/year of Agency water to obtain water rights which
histonically have yielded far in excess of that amount.

3. The Agency is capable and will be capabie of capturing safficient amount of such water

to provide a substantial net benefit to the Agency interms of water supply, both quality and

quantity.
4, No other entities have offered equivalent consideration for such water,
5. Under the terms of the proposed agreement which provide a significant net benefit to the

water supply of the Agency, the water to be offered in exchange is surplus to Agency
needs, and 1o be provided by voluntary conservation efforts, pursuant io the meaning of

Agency Act Section 5 and Water Code Section 382,
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Mr. Thomas N. Clark
General Manager

Kem County Water Agency
P.0O. Box 58

Bakersfield, California 93302

Re:  Purchase of the Kern River Lower River Water Rights
Dear Mr. Clark:

We serve as attorneys to Nickel Family, LLC (“Nickel™). On January 23, 2001,
Nickel, the Kem County Water Agency (“Agency”™) and Olcese Water District (*Olcese™)
entered into a contract enfitled “Contract to Transfer the Kem River Lower River Water Rights”,
hereinafter referred to as “the Contract”. Article 8.1(d) of the Contract, which is one of the
conditions precedent to the close of the escrow provided for in the Contract states:

(d) Opinzon Lefter of Counsel: Nickel shall deposit
into escrow an opinion letter of counsel, satisfactory to the
Agency, providing that the conveyances, transfers and assignments
provided in this Contract are sufficient to transfer all right, title and
mterest of Nickel and Olcese to the rights described herein, except
those specifically retained by or quitclaimed to Nickel and/or
Olcese.

This letter, which is that opinion, traces the ownership of the rights transferred to the Agency by
Nickel and Olcese from the Miller-Haggin Agreement of July 28, 1888 to Nickel and Olcese.

The Miller—H.ﬁggin Agreement

The Miller-Haggin Agreement of July 28, 1888, was executed by numerous
parties, but the principal party representing the Kern River downstream interests was Henry

ATTORNEYS AT Law )
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Miller and the principal party representing the Kern River upstream interests was James B.
Haggin. The agreemeni was entered into after the California Supreme Court issued its decision
in Lux v. Haggin (1886) 69 Cal.255, holding, among other things, that the riparian rights of
downstream owners on the Kem River were not extinguished by the use of upstream
appropriators. The parties to the agreement claimned riparian, appropriative and other rights fo
the waters of the Kern River, Buena Vista Slough, Xem Lake, Buena Vista Lake, and the slough
connecting those lakes, and the purpose of the agreement was to compromise and settle all
claims among the parties. The Miller-Haggin Agreement, including the November 30, 1889
Supplemental Agreement, is item 1 in Exhibit A accompanying this letter. {“Exhibit A”)

The Milier-Haggin Agreement established two points of measurement on the
Kemn River which were designated and have been known since then as “First Point of
Measurement” and “Second Point of Measurement.” The water was divided between the parties
in two ways. During the months of March through August of each year, the first 300 cubic feet
per second (cfs) of water flowing at First Point were given to the Kern Island Irrigating Canal
Company and any flows aver 300 cfs during that period were divided one-third to the so-called
“first parties,” which were Henry Miller and the other downstream owners, and the remaining
two-thirds was given to the so-called “second parties,” which were James B. Haggin and the
other upstream users. The agreement further provided that the first parties were entitled to
receive their one-third at the Second Point “without diminution by reason of percolation or
seepage or any interference whatsoever of or by parties of the second part.”

With regard to the flows during the months of September, October, November,
December, January and February, the Miller-Haggin Agreement specified that all water flowing
in the Kern River above the Second Point of measurement belonged to the second parties who
could divert it and use it as they desire. Any water which the second parties did not divert before
it reached the Second Point, became the property of the first parties, to be used when and where
they desired.

The Miller-Haggin Agreement states that the water given to the various parties
may be used and disposed of by them in any manner, at any place, and for any purpose they may
think proper, or that they may arrange or agree upon among themselves. The agreement also
specifies that if anyone not a party to the contract shall at any time divert water from the Kem
River between the first and second points, the loss occasioned to the parties to the contract wall
be bome one-third by the parties of the first part (Miller, et al.)} and two-thirds by the parties of
the second part (Haggin, et al.). It also states that if anvone not a party diverts water between
those two points, the parties will unite in such suits or proceedings as may be necessary to
prevent such diversions and that the costs of such litigation will be bore one-half to the parties
of the first part and one-half to the parties of the second part.

KROMICK
MOSKOWVITZ
TIEREMANN
SLGIRARD .

TR L HELEL
Zaoababr 321043393



Mr. Thomas N. Clark
February 22, 2001
Page 3

The Miller-Haggin Agreement states it is perpetual and is to be construed as a
covenant running with all of the land owned and claimed by all of the parties situated 1n the
various townships described in the agreement. The townships described in the agreement
include virtually all of those in the San Joaquin Valley portion of Kern County between the State
Aqueduct on the west, the Southern Pacific Railroad on the east, and the north boundary of the
Wheeler Ridge-Maricopa Water Storage District on the south. The Miller-Haggin Agreement
was recorded in Volume 2 of Confracts and Agreements at page 40 in the Kem County
Recorder’s Office.

The Miller-Haggin Agreement has been amended and supplemented from time to

time, including the September 14, 1955, agreement between the North Kem Water Storage
" District (“North Kem WSD™) and various canal companies, all of which are collectively referred
to in that agreement as the “First Point Group,” and Buena Vista Water Storage District (“Buena
Vista WSD”) and such other parties as wish to join in the agreement, which are collectively
teferred to as the “Second Point Group”. In this agreement the First Point Group stated that it
owns substantially all the waters apportioned to the second parties to the Miller-Haggin
Agreement (Haggin, et al.) and Buena Vista WSD stated that it ownied or controlled the major
portion of the waters apportioned to the first parties in the Miller-Haggin Agreement (Miller, et
al.). This 1955 agreement changed the allocations under the Miller-Haggin Agreement to
provide the first parties (the Second Point Group) with a somewhat greater share of the water
during the March through August period when the flows at First Point exceed 2,000 cfs, and to
give the first parties one-third of the flows over 1,500 cfs during the months of September
through February. The agreement states that waters apportioned to any party may be stored in
I[sabella Reservolr or €lsewhere in any surface or underground reservoir and may be taken out,
used and disposed of by such party in any manner, af any place and for any useful purpose as the

parties may determine from time to time. The September 14, 1955 agreement is item 2 in
Exhibit A. '

The Miller-Haggin Agreement pertained to land only in Kern County and did not
allocate water to the Hacienda Ranch, which is located in Kings County. It was, however, the
forerunner of subsequent Kern River water agreements which do involve water rights which are
the subject of the Contract.

Kern River Water Rights and
Storage Agreement of December 31, 1962

On December 31, 1962, Buena Vista WSD, North Kern WSD, Tulare Lake Basin
Water Storage District (“Tulare Lake BWSD™), and Hacienda Water District (“Hacienda WD)
entered into a contract entitled “Kern River Water Rights and Storage Agreement” (“the 1962
Agreement”). Buena Vista WSD stated that it executed the 1962 Agreement for and on behalf of
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itself, Buena Vista Associates, Incorporated, and all the parties of the first part (Miller, et al.), or
their successors in interest, to the Miller-Haggin Agreement, who may wish to share in the
benefits and obligations of the 1962 Agreement. North Kemn WSD stated that it executed the
1962 Agreement for and on behalf of all the parties of the second part (Haggin, et al.), or their
successors in interest, to the Miller-Haggin Agreement whose rights on the Kern River were
adjudicated among themselves in the so-called “Shaw Decree"! who wish to share in the benefits
and obligations of the 1962 agreement. Tulare Lake BWSD and Hacienda WD executed the
1962 Agreement on behalf of themselves and all others who establish rights to the waters of the
Kem River for use on lands north of Wasco Road who wish to share in the benefits and
obligations of the 1962 Agreement. Throughout the 1962 Agreement, Tulare Lake BWSD and
Hacienda WD are collectively referred to as the “Downstream Group” and Buena Vista WSD
and North Kemn WSD are collectively referred to as the “Upstream Group™ The 1962
Agreement is item 3 in Exhibit A.

The 1962 Agreement apportions the waters of the Kern River between the
Upstream and Downstream Groups. The division between the two groups is set forth in
Paragraph 1 of the 1962 Agreement. The 1962 Agreement also apportions the conservation
storage space in Isabella Reservoir, with 32% allocated to Buena Vista WSD and the other 68%
to North Kern WSD. The Downstream Group was given an option to purchase 20/68th of North
Kem’s space, which was equal to 20% of the entire space. This is referred to as the
“Downstream Space.” In addition to this option, which was never exercised, the Downsiream
Group was given a “perpetual right to rent the Downstream Space in whole or in part from North
Kemn for the storage of Kern River water allocated to Downstream Group in this contract.” This
is the method employed by Nickel and Olcese and their predecessors to store Kern River Water
in Isabella Reservoir.

Other provisions of the 1962 Agreement which relate to the Downstream Group
nghts are contained in Paragraphs 4, 12, and 14. Paragraph 4 states:

4, Covenant Against Claims.

Each party hereby accepts the water apportionment provisions
hereof as a final and permanent settlement of all of its rights and
claims in and fo the waters of Kem River, and each party hereby
covenants and agrees with the others that it will never make or
‘assert against any other party or parties hereto any claim to any of

' This is a 1900 Kemn County Superior Court decree in which the rights of the second parties
(Haggin, et al.} to the Miller-Haggin Agreement were adjudicated among themselves by Judge Lucien
Shaw in Farmers Canal Company, et al. v. LR, Simmaons, et al,, Action No. 1901.
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the waters of Kemn River except the waters herein expressly
apportioned to it, Each party agrees that all waters of the Kem
River to which it may become entitled under any application now
pending or hereafter filed before the State Water Rights Board, or
under any permit or license issued pursuant to any such
application, shall serve and be used only to feed and support the
respective rights and allocations of the parties hereto in accordance
with the provisions of this contract.

Paragraph 12 of the 1962 Agreement required the Kem River Delta Farms
(predecessors to Nickel), the then owner of the Hacienda Ranch (which owned substantially all
the land in Hacienda WD), to dismiss with prejudice two actions it had brought pertaining to
Kern River water. The first was an action in the Kings County superior court and the other was
in the United States Court of Claims.

Paragraph 14 provides that the Downstream Group shall have a priority position
on any contracts to exchange Kern River water. It states that the Downstream Group may at any
time sell Kern River water to which it is entitled under the 1962 Agreement or exchange it for
water owned or obtained by other parties from other sources. It then states that North Kern WSD
and Buena Vista WSD may independently or together exchange Kern River water to which they
are entitled for waters owned or obtained by others from other sources, subject to the right of the
Downstream Group to substitute, upon the same terms and conditions, up to the quantity of Kern
River entitlement that the Downstream Group then has available, its Kern River water for all or a
portion of the North Kern WSD or Buena Vista WSD water that other parties agree to accept. It
also provides that the water to be returned by other parties for Kem River water shall first be
offered to the Downstream Group to the extent that such group 1s willing to accept such water
and to the extent that the Downstream Group has a credit balance of Kemn River water. The
Downstream Group is given the right to specify the points of delivery of such exchange water.
North Kem WSD and Buena Vista WSD are also required, in any exchanges with third parties,
to inform them of these provisions and require the third parties to agree to them.

Downstream Group Agreements

On January 1, 1963, one day after execution of the 1962 Agreement, the
Downstream Group (consisting of Hacienda WD and Tulare L.ake BWSD) entered into an
agreement dividing among themselves their Downstream Group allocation (the “Downstream
Group Agreement”). The two districts agreed to a 50/50 split of both the Kern River water and
the Isabella Reservoir storage rights apportioned to the Downstream Group. The Downstream
Group Agreement also provides that Hacienda WD shall have the right to use Tulare Lake
BWSD’s share of Kern River water and storage in Isabella Reservoir in return for Hacienda WD
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either paying Tulare Lake BWSD cash for such water or by making State Water Project water
available to Tulare Lake BWSD in exchange for such Kern River water. The Downstream
Group Agreement did not prohibit or restrict transfers of the right of use by Hacienda WD or
require the consent of Tulare Lake BWSD to any such transfer. '

This 1963 agreement between Hacienda WD and Tulare Lake BWSD was

- amended and supplemented on August 8, 1974 to revise the payment an exchange provisions.

The agreement as it now stands provides for the establishment of an Exchange Water Account.
With regard to Tulare’s water in that account, it states:

The amount of Tulare’s water that shall be credited to
Tulare in such Exchange Water Account in any cne year shall be
the amount of water which is divided and apportioned to Tulare
under the following formula:

Aggregate Kern River Flow Credit to
in Thousands of acre-feet Tulare

January — March

First 250 MNone
All over 250 10%
April — July

First 550 None
Next 50 (from 550 to 600} 10%*
Next 50 (from 600 to 650) 10%
Next 400 (from 650 to 1050) 13-1/3%
All over 1050 18-1/3%

August — December

* Only in certain years, namely, each year immediately
following a year in which the Aprl - July flow equals or
exceeds 600,000 acre-feet.

The maximum credit to the bank account of Tulare in any one
calendar year will be 75,000 acre-feet. Any water that the
foregoing formula vields to Tulare in any calendar [year] in excess
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of 75,000 acre-feet may be used by Hacienda free of any charge
therefor by Tulare and without obligation to return to Tulare under
the exchange formula

In return for this water, Hacienda WD can either deliver State Project Water or make dollar
payments, The amount of water to be delivered to Tulare Lake BWSD in each year is either
10,000 acre feet or the quantity in Tulare’s Exchange Water Account, whichever is less. if
Hacienda WD elects to pay cash in lien of water deliveries, the payments were sef at $5.00 per
acre foot, with the amount to be adjusted as necessary on January 1, 1980 and each 5 years
thereafter based upon changes in the Consumer Price Index.

Thus, in any year when Tulare’s Exchange Water Account has a balance of
10,000 acre feet or more, Hacienda WD must deliver 10,000 acre feet of State Project water or
pay an amount in excess of $50,000 (10,000 AF times $5.00 times the change in the Consumer
Price Index). '

The Downstream Group Agreemenf and the 1974 amendment are items 4 and 5 in
Exhibit A.

The Minimum Pool Agreement

On November &, 1963, the four parties to the 1962 Agreement entered into an
agreement with the County of Kem to provide for a minimum pool of 30,000 acre-feet in
Isabella Reservoir for recreational purposes (the “Minimum Pool Agreement”). The Minimum
Pool Agreement provides that when the volume in the reservoir is 30,000 acre-feet or less, the
pariies would not release or withdraw any of their water from Isabella Reservoir for irmigation
purposes at any time. The parties also agreed to allocate all seepage and evaporation losses and
tlood control releases attributable to the 30,000 acre-foot recreational pool as follows: 25% to
Buena Vista WSD and 75% to North Kern WSD. The Minimum Pool Agreement is item 6 in

Exhibit A. '

Federal Contract for Isabella Storage

On October 23, 1964, the four parties to the 1962 Agreement entered into a
contract with the United States of America pertaining to storage of Kern River water at Isabella
Dam and Reservoir. The four parties stated that they executed the confract for the same
respective parties for whom they executed the 1962 Agreement and the 1962 Agreement is
attached to and incorporated into this contract with the United States.

. JKRONICK
WOSESVIT?

STIEDEMANN
STAREM

Gasliad 1T
TEL: LRIE1 3114300
E R L R



Mr. Thomas N. Clark
February 22, 2001
Page 8

The U.S. contract apportions all of the irrigation storage capacity in Isabella
Reservoir, which is set at 535,000 acre feet, in the same manner as the 1962 Agreement, -- i.e., --
32% to Buena Vista WSD and 68% to North Kemn WSD. It also apportions the reimbursable
costs and operation and maintenance charges for this storage capacity in the same manner. '

In the contract, the United States expressly recognizes the Kern River water rights
of the four districts under the Miller-Haggin Agreement, the Shaw Decree, the 1962 Agreement
and the Minimum Pool Agreement, and the contract contemplates the use of 100% of the
irrigation storage space of Isabella Reservoir by the four districts. However, if parties other than
the four districts, and those on whose behalf they executed the contract, establish rights to Kern
River water, such other parties will have the right to contract with the United States for the use of
a proportionate part of such storage space under the same terms and conditions as the four
districts. In such event, there would be a reapportionment of the costs to reflect these new
storage rights. The federal contract for Isabella Storage is item 7 in Exhibit A.

Hacienda Ranch Sale Agreements

On October 6, 1978, George W. Nickel and Adele R. Nickel conveyed the
Hacienda Ranch to La Hacienda, Inc., together with all water rights appurtenant to the property.
This conveyance 1s item 8 in Exhibit A. On October 16, 1978, La Hacienda, Inc. and George
and Adele Nickel sold the Hacienda Ranch to a joint venture group known as “Tulare Lake
Representatives” (“TLR™). The sale was consurnmated by several agreements in which La
Hacienda, Inc. and the Nickels are collectively referred to as “Nickel.” One of the agreements
was designated “Kern River Water and Storage Reservation Agreement.” (the “Reservation
Agreement.”) The Reservation Agreement recited that the Hacienda WD owned and
administered or represented certain Kern River water rights and Isabella Reservoir storage
entitlements and stated that such water and storage rights were dealt with in various contracts,
including some of those referred to in this letier. The agreements with TLR. provide that all of
the Kern River water nights and Isabella Reservoir storage entitiernent owned, administered or
represented by Hacienda WD, were reserved to, transferred, or conveyed to “Nickel”, subject to
the obligations owed to Tulare Lake BWSD or other Tulare Lake Basin interests. The rights
reserved or transferred to “Nickel” were also limited to those attributable to the Hacienda Ranch
property sold to TLR and such other Kem River water and storage rights then held by Hacienda
WD. The Reservation Agreement is item S in Exhibit A.

The Reservation Agreement, in Recital 9, recognized that fulfillment of the
parties’ intentions was subject to various legal and practical contingencies. To better protect the
Kem River water reserved to “Nickel” from third-party challenges, the Reservation Agreement
further provided that TLR would appoint “Nickel” as its agent in fact for the limited purpose of
contracting for, selling, exchanging, transferring, conveying, or otherwise dealing in those water
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rights and that TLR would also, subject to certain fiduciary obligations, cause the Hacienda WD
to appoint “Nickel” as agent in fact for these same limited purposes.

Hacienda WD, on or about February 6, 1979, appointed La Hacienda, Inc., as its
attomey-in-fact for the limited purpose of contracting for, selling, exchanging, transferring,
conveying or otherwise dealing with the Kern River water and storage nights reserved to
“Nickel” under the Reservation Agreement. On February 8, 1979, TLR appointed La Hacienda,
Inc., as its attorney-in-fact for the limited purpose of contracting for, selling, exchanging,
transferring, conveying or otherwise dealing with the Kern River rights reserved to “Nickel”
under the Reservation Agreement. At that point in time, La Hacienda, Inc., held the nght fo
contract to sell, exchange, transfer, or convey, or to otherwise deal with, the Downstream
Group’s water rights under the 1962 Agreement. :

Transfers to Olcese

In 1980, Hacienda WD and Tulare Lake BWSD, by formal agreement, consented
to La Hacienda, Inc., selling, transferring, assigning and setting over to Olcese all of La
Hacienda, Inc.’s rights, title and interest in and to the Kern River water and storage nghts
allocated to the “Downstream Group” in the 1962 Agreement which were reserved, transferred,
or to be transferred to “Nickel” pursuant to the Reservation Agreement. This agreement also
provided that, to the extent Hacienda WD and Tulare Lake BWSD held or administered any

- right, title or interest in such rights, those districts fransferred, assigned and set such rights over
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to Olcese. In addition, Hacienda WD and Tulare Lake BWSD consenied to the substitution of
Olcese in place of La Hacienda, Inc., as their attorney-in-fact under the special powers of
attorney referenced above. Copies of these consents are item 10 in Exhibit A.

By agreement dated March 18, 1981, (the “1981 Agreement”), L.a Haclenda, Inc.
and the Nickels, et al., sold, transferred, assigned and set over to Olcese all of their right, title and
interest in all of the Kem River water rights and storage entitflement in Isabella Reservoir
referred to in that agreement.. They also substituted Olcese in place of La Hacienda, Inc., as the
attorney-in-fact under the special power of attomey granted to La Hacienda, Inc., by Hacienda
WD regarding the subject Kemn River water and storage rights. In this 1981 Agreement, La
Hacienda, Inc. and the Nickels reserved to themselves in their own capacities, and not as agents,
the use of all the Kern River water and storage rights transferred to Olcese that is in excess of the
needs of Olcese. They retained the right both (a) to use any water that Olcese could not use or
spread in any year and (b} to purchase all water that Olcese spread in the City of Bakersfield’s
Kem River spreading area which is in excess of Olcese’s needs as determined by the 1981
Agreement. This excess spread water was referred to as “option water” and was defined as the
amount of water in storage in the City of Bakersfield’s spreading area in excess of the sum of
5,000 acre-feet and Olcese’s requirements for such water for the next 13 years. The agreement
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also provided for payment provisions for the purchase of the “option water.”  Olcese is
obligated, pursuant to this agreement, to cooperate with La Hacienda, Inc. and the Nickels, to
enable them to make use of their retained water. The 1981 Agreement is item 11 in Exhibit A.

By agreement entered into on November 9, 1977, Olcese obtained from the City
of Bakersfield the right to spread water on the City’s 2800-acre spreading area, subject to the
City’s first priorty right (the “City Agreement”). The City Agreement also provides for the
sharing of costs between the City and Olcese associated with spreading water and the costs that
Olcese must pay the City for water it pumps from the spreading area. On Apnl 15, 1981, the
City Agreement was amended to allow Olcese to sell water for non-irrigation use cutside Olcese
according to terms mutually agreeable to Olcese and the City. This amendment aiso modified
the City’s priority right for spreading and recovery of water in return for Olcese’s commitment to
construct some additional welis and water conveyance facilities. The April 15, 1981
amendment, however, did not modify the provisions of the March 18, 1981 Agreement pursuant
to which Olcese is prohibited from selling or otherwise using Downstream Group water outside
the boundaries of Olcese and certain property known as the “Rio Bravo Annexation” without the
consent of the Hacienda Parties. The City Agreement and the 1981 amendment, along with
Buena Vista WSD’s April 15, 1981 letter attached, are items 12 and 13 of Exhibit A.

La Hacienda, Inc. - KCWA Agreement

On May 6, 1987, La Hacienda, Inc., entered into an agreement with the Agency
entitled “Agreement on Use, Storage & Extraction of Hacienda Kern River Water” (“KCWA
Agreement”). The KCWA Agreement provided that the parties would share on an equal basis all
“Hacienda Water™ diverted into a spreading area to be developed by the Agency for percolation
and storage within the Kem River Basin. The KCWA Agreement was contingent upon the
Agency acquiring and developing a spreading area consisting of 3,000 acres, or more, for such
purpose. The Agency did not acquire and make available the spreading acreage required by the:
KCWA Agreement, and on September 13, 1994, La haclenda, Inc. sent a letter to the Agency
terminating the KCWA Agreement.

Transfers to Garces and the Trust

In an agreement dated March 29, 1988 (the “Transfer Agreement™), George W,
Nickel, Adele R. Nickel, Nickel Enterprises, Rio Bravo Resorts, Inc., La Hacienda, Inc., Kemn
River Development Company and Lekcin Management Company, Inc. collectively referred to as
“Transferrors” transferred (a) to Garces Water Company, Inc. (“Garces”) an undivided fifteen
percent {15%) of the Transferrors’ interest in certain Kern River water and storage rights referred
to in that agreement as “Water Assets,” which included the “Lower River Water Rights”
described in the Contract, and (b) to the McNear-Driver Trust (the “Trust™) the other undivided
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eighty-five percent (85%) in those assets. At the time of those transfers, Garces and the Trust

“appointed George W. Nickel and Adele Nickel and La Hacienda, Inc. as its attorney-in-fact to
obtain, store, transfer, exchange, market, or sell various water and water rights, including the
water which is the subject of the Transfer Agreement. The transfers to the Trust and Gagces
were subject to a security interest held by Wells Fargo Bank. Olcese concurred in these transfers
to Garces and the Trust, including the right of Garces and the Trust to exercise the special
powers of attomey granted to La Hacienda, Inc., and the Nickels. This power of attorney and the
Wells Fargo security interests referred to in this paragraph were terminated in 1994, The
Transfer Agreement 1s item 14 in Exhibit A.

Other Transfers

In 1990, La Hacienda, Inc., as the attorney-in-fact for Garces and the Trust, sold
98,005  acre-feet of Downstream Group water to the Agency for the benefit of the State of
California. The Department of Water Resources (DWR) performed a detailed legal analysis of
La Hacienda, Inc.”s rights and was apparently satisfied that La Hacienda, Inc., had legal ability to
pass title to the water in issue. This sale and resulting transfer of the water to the DWR occurred
without any legal challenge. Also, we have been informed that the DWR has pumped and used a
portion of this water without challenge.

On or about November 30, 1992, Judgment was entered in Kern County Superior
Court No. 181265 settling litigation commenced by Kern Property Corporation against La
Hacienda, Inc., and others. As part of the settlement, La Hacienda, Inc., 1s contractually
obligated to provide up to 3,300 acre-feet of banked groundwater per year to supplement a base
supply of 3,300 acre-feet per year of drain water made available by Buena Vista WSD to Kem
Property Corporation for use on its lands located north of Wasco Road.

Transfer from Trust to Nickel Family LIL.C

On April 4, 1997, the Trust transferred its undivided eighty-five percent interest in
the “Water Assets” to the Nickel Family LL.C. This 1997 transfer agreement without exhibits is
item 15 in Exhibit A. Exhibit A to that agreement dealt with so-called “Hydro Assets™, not a part
of this Contract. Exhibit B was the “Water Assets” which are described in the March 29, 1988
“Transfer Agreement” referred to above (item 14).

On September 1, 2000, the Agency purchased Garces’ fifteen percent interest in
the “Water Assets”. On the close of escrow provided for in the Contract, the Agency will own
all of the Lower River Water Rights provided for in the Contract.
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Warranties by Nickel and Olcese

In Article 7.1 of the Contract, Nickel and Olcese have given the Agency various
warranties. Among those warranties they have warranted that they have the “full power,
authority and legal right to execute, deliver and perform the Contract” and that they now possess
“the unrestricted right and power to own, use and sell their respective interests in the Lower
River Water Rights as set forth in Exhibit A” of the Contract.

Conclusions

Based on our review of the documents discussed in this letter and other
information which has been provided to us: -

1. It is our opinion that Nickel and Olcese hold such rights and have such
obhvatlons with respect to the Lower River Water Rights as are created by the reviewed -
documents and can transfer those portions of those rights to the Agency as provided for in the
Contract. We are not aware of any other documents of any kind or nature or any other facts that
would render the description of those rights and obligations set forth in this letter false or
misleading, but do not, by this letter, offer an opinion with respect to the nature or extent of those

rights and obligations.

These rights are subject to the following obligations, as well as the laws of
California governing water rights and the laws of the United States governing the use of Federal
facilities:
a. The California constitutional limitation that the water must be put

to reaspnable beneficial use.

b. The limitation imposed by the Minimum Pool Agreement that you
not release or withdraw any of your stored water when the volume in the reservoir is 30,000
acre-feet or less.

c. The obligation to pay Tulare Lake BWSD for any credits it has in
its Exchange Water Account, or deliver water to Tulare Lake BWSD pursuant to the
Downstream agreement.

d. The obligation to provide water to the Kern Property Corporation
pursuant to the November 30, 1992 judgment.

€. The obligation to pay fees for storage in Isabella Reservoir.
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f The possible obligation to share storage capacity in Isabella
Reservoir pursuant to the 1964 federal contract.

£ Any obligations that may be owing to the City of Bakersfield as a
result of the City Agreement and amendments thereto referred to above and in items 12 and 13 of
Exhibit A.

h. Any other obligations that Nickel and Garces may have had
regarding the use of Lower River Water Rights and Isabella storage at the time of the transfer of
those rights to the Agency not heretofore disclosed to us.

2. We are not aware of any current or threatened litigation challenging the
Nickel’s or Olcese’s rights to the Lower River Water Rights which are the subject of the
Contract. However, litigation exists in the United States District Court which may affect the
amonunt of water you can store in Isabella Reservoir: Southwest Center for Biclogical Diversity v.
Colonel Dorothy Klasse, Case CIV 8-97-1969 GEB IFM. '

3. Assuming the parties to the varions agreements described above are bound
thereby, there are only two types of persons or entities who theorefically might be able to
challenge these water rights. The first type is appropriators and the second is riparians.

a. We are not aware of any existing appropriators not a party to the
existing agreements for the Kem River. We are aware of some small diversions from Lake
Isabella, but believe these are illegal diversions rather than being pursuant to estabiished rights.
The only permits and licenses that have been issued by the State on the Kern River are those
given for non-consumptive power generation use. Any other appropriators would have had to
have begun their appropriations prior to 1914 and their use would have had to have been
continuous since then or their right would be subject to loss for non~use. We have not carried
out any independent investigation to dctenmne if there are any existing appropriative rights of
which we are not aware.

b. As to potential new appropriators, in 1964, in its Decision D. 1196
denying vanious applications to appropriate Kern River water, the State Water Rights Board
found there was no unappropnated water in the River. In that decision, the Board found that:
“The natural flow of Kern River reaching the floor of the San Joaguin Valley has been
apportioned among the various users for many years by court decisions and agreements.” It then
referred specifically to the Supreme Court decision in Lux v. Haggin, supra, the Miller-Haggin
Agreement and amendments thereto, the Shaw Decree, the Minimum Pool Agreement, and the

1962 Agreement.
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C. Again, on Nevember 16, 1989, the State Water Resources Control
Board (“State Board”), acting pursuant to Water Code Sections 1205 through 1207, adopted
Board Order WR-89-25, entitled “Order Adopting Declaration of Fully Appropriated Stream
Systems and Specifying Conditions for Acceptance of Applications and Registration.” Exhibit A
* to the Declaration indicates that the Kern River in Kern County is a fully appropriated stream
and that there is no unappropriated water on this system. In 1994, the State Board adopted Order
WR-94-1 denying Lost Hills Water District’s request to modify Board Order WR-~89-25, i.e. that
the Kemn River is a fully appropriated stream. More recently, the State Board’s Division of
Water Rights has received four petittons requesting modification of the fully appropriated stream
determination for the Kern River and applications for appropriation. The petitions and
applications were based on a determination by the Superior Court of Tulare County in North
Kern Water Storage District v. Kern Delta Water District, et al,. Case 96-172919, that 87,000
acre-feet per year of water held by Kern Delta Water District under a pre-1914 appropriative
water right had been forfeited by non-use. The State Board has deferred action on these petitions
and applications until completion of the on-going litigation, which is currently on appeal.

d. As for non-party riparians, there are some apparently riparian lands
upstream from First Point of measurement. However, we have been informed that their potential
use is not considered material. If there are any such users along the river below First Point who
were not parties to the above-mentioned agreements or successors in interest to any of the
parties, they might be able to assert their riparian rights. However, we are informed that there
are very few parcels along the river that meet this test and that none of them are of significant
size. We have not independently investigated the extent of riparian lands along the Kern River.

4. Nickel, the Trust and La Hacienda, Inc., as attorneys-in-fact have made
several sales and exchanges of Kern River water with various public entities and individuals,
such as the sale to the Agency/State of Californta referenced above. Additional transactions
have involved the Agency and its Improvement District #4, County of Kem, North Kem Water
Storage District, Buena Vista Water Storage District, Lost Hills Water District, the Kemn
National Wildlife Refuge, Shell Oil Co., Union Qil Co., Chevron Qil Co. and Paramount
Farming Company. These transactions have been accomplished without successful challenge.

The factual matters discussed in this letter are made fo the best of our current
actual knowledge. We have used due diligence m accumulating and reviewing this material so
that the opinion accurately reflects the state of the record as reasonably determinable as of the
date of this opinion. In the course of preparing this letter, no information that would give us
current actual knowledge of the inaccuracy of such factual statements has come to our attention.
We have made no other factual investigations beyond the documents provided.
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This letter should not be construed as a representation that all of the facts
necessary to reach any particular conclusion are contained herein. Rather, we represent only that
this letter contains those facts within our current actual knowledge that we would deem material
in connection with due diligence investigations of transactions of this sort. You should review
the documents in their entirety. We are not currently aware of any other agreements, water
rights, documents or circumstances that would impair Nickel’s or Olcese’s ability to carry out
their obligations under the Contract, or that would impair the ability of the Contract to function
in the manner contemplated by the parties.

We disclaim the use of this letter as warranting title to the water and water rights
in issue. We have provided and/or offered to the Agency copies of all of the agreements,
agsignments, and powers of attorney in our possession which we believe to be relevant to the
Kemn River Lower River Water Rights which are the subject of the Contract.  You have
informed us that you have made a thorough independent examination into this matter and have
completed your own due diligence review to confirm the information in this letter.

We disclaim any obligation to update this letter for events occurring afier the date
hereof. .

This letter is furnished by us as counsel to Nickel Family, LLC. No attorney-
client relationship has existed or exists between our firm and Olcese or Garces in connection
with the Contract or by virtue of this letter. This letter is intended solely for the use of the
Agency in connection with the Contract, and may not be used, circulated, quoted or otherwise
referred to or relied upon for any other purpose or by any other person without our prior written
consent.

Respectfully,

KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Professional Corporation

ce: Mr. James L. Nickel

6426302
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LAW OFFICES
MIMURTREY & HARTSOCK
GEnE K. Moy A FRGIESSIOHAL CORFOLATION
ROBERT W. HARTGEOCK AREA CODE &8 -
; —:;me 2001 72ND STREET, SUITE 100 . ) TELEFTICTE 58 = 7
} e ALYARADO BAKERSFIELD. CALIFORNIA 93301 FAX T2 8173
Febrary 22, 2001
Yia Hand Delivery (Bakess{ietd)
My, James L. Nickel Scott A. Marris, Esqg.
Nickel, LLC Krenick, Moskovitz, Tiedemann & Girard
P. 0. Box 60679 400 Capitc! Mall, 27 Floor
Bakersfield, CA 93386-0679 Secramento, CA 85814-4416

Re:  Purchase of the Lower Kem River Water Rights
(Our File No.: OWD-2.1.2)

Gentlemen:

As you are aware, an January 23, 2001 Nickel Family, LLC (“Nackel™), a California limited
liability company; the Olcese Water District (*Oleese™ and the Kern County Water
Agency(“RCWAY), both of which are public agencies in the State of Califomnia, execured the
Contract to Transfer the Kern Rivaer Laower River Water Rights (haremaﬁer referred to as the
“Contract”) Article 8, 1{d) of the Contract states:

{d) Qpinion Letter of Counsel: Nickel shall deposit into
cscrow an opinion letter of counsel, satisfactory 1o the
Agancy, providing that the conveyances, transfers and
assignments provided in this Contract are sufficient to
transfer ali fight, title and interest of Nickel and Qlcese
to the rights described herein, excépt those specifically
retained by or quitclaimed to Nicksl and/or Olcese.

In order to satisfy Article 8.1{d), I hereby represent thar the representarions and warrantics
given by Olcese in Article 7.1(k) are true and correct.

Very truly yours,

Gienes R. McMurtrey %

Attomey for Olcese Warer District

GRM:@

keceived Feb~22-2001 03:0{pm Fram-GE1EB4281D Te-KRONICK, MOSKOVITZ, Page 002



CONTRACT TO TRANSFER
THE KERN RIVER LOWER RIVER WATER RIGHTS

This Contract is made as of the 23rd day of January 2001, by and between Nickel
Family, LLC (“Nickel”), a California limited liability company; the Olcese Water District
(“Olcese™) and the Kern County Water Agency (“Agency”), both of which are public
agencies in the State of California, duly organized, existing and acting pursuant to the
laws thereof.

RECITALS

WHEREAS, the Gavernor’s Budget Act for 2000, Chapter 52, Statutes of 2000,
appropriated to the Department of Water Resources local assistance grant funds in the
amount of $161,544,000 by budget item 3860-01-6027, payable from the interim Reliable
Water Supply and Water Quality Infrastructiure and Management Subaccount, and the
Kem County Water Agency’s Kern River Restoration Project has been selected for
funding in the amount of $23,000,000 from that subaccount; and

WHEREAS, the Agency intends to use money from that appropriation for
development of local water supplies, water quality, conveyance and banking programs
within Kem County; and

WHEREAS, the Agency has identified the acquisition of the Lower River Water
Rights as a source suitable for such programs; and

WHEREAS, the Lower River Water Rights are Kern River rights that historically
have vielded on average 50,000 acre-feet per Year; and

WHEREAS, the Agency has purchased the undivided interest in the Lower River
Water Rights, and other water rights and inventories, previously owned by Garces Water
Company; and

WHEREAS, Olcese owns the remaining interest in the Lower River Water Rights
subject to Nickel’s right to use any portion of that water that is excess to Olcese’s needs
in accordance with the March 18, 1981 contract between QOlcese and Nickel; and

WHEREAS, the Agency desires to purchase the remaining interest in the Lower
River Water Rights and other interests described herein from Olcese and Nickel on the
terms provided for in this Confract; and

WHEREAS, pursuant to the Detachment and Water Sale Contract No. 99-150,
dated June 30, 1999, between Olcese, the City of Bakersfield and the California Water
Service Company, the City of Bakersfield will provide water to meet the future municipal
and industrial needs of lands within Olcese that are within the boundaries of the City of
Bakersfield, provided those lands are detached from Qlcese; and,
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WHEREAS, while there is no current demand from the landowners in Olcese for
agricultural water supplies, if there should be a demand for water for agricultural use
within Olcese over and above the amount that can be supplied to such lands from riparian
rights, Olcese will receive sufficient compensation from the sale of its Lower River
Water Rights to enable it to meet those demands from sources other than the Lower River
Water Rights; and

WHEREAS, the Olcese Board of Directors has determined that the transfer of the
Lower River Water Rights to the Agency as provided for in this Contract is in the best
interest of its landowners; and

WHEREAS, the Agency, as the lead agency, and Olcese as a responsible agency,
have completed all requirements under the California Environmental Quality Act for all
actions provided for in this Contract.

NOW, THEREFORE, Nickel, Olcese and the Agency agree as follows:

ARTICLE 1. DEFINITIONS

When used in this contract, the following terms have the meanings hereinafter set
forth: :
1.1 “Agency’s Return on Investment Rate” means the County of Kern’s
Treasury Pool investment rate.

1.2 “Agency SWP Entitlement Water” and “SWP Entitlement Water” mean
the SWP water provided for in Table A of the Agency’s Water Supply Contract.

1.3 “Agency’s Water Supply Contract” means the November 15, 1963 Water
Supply Contract between the State of California Department of Water Resources and
Kern County Water Agency, as amended.

1.4 “Carmel Rights” means those rights and interests described in Exhubit C.

1.5 “Castro Ditch Rights” means those water rights and interests described in
Exhibit B.

1.6 “CEQA” means the California Environmental Quality Act, California
Public Resources Code sections 21000, ef seg.

1.7 “Close of Escrow” or “Closing Date™ means the day on which all
applicable conditions precedent to this Contract are completed to Nickel’s, Olcese’s and
the Agency’s satisfaction or waived by the party that benefits from the condition
precedent as set forth in Articles 8.1, 9.1 and the assignments provision of Article 10.1.

1.8  “DWR” means the Department of Water Resources of the State of
California.

2 641309.1



1.9  “Escrow Agent” means Chicago National Title Company in its
Bakersfield, California office.

1.10  “Agency Transfer Water” means 10,000 acre-feet of water annually, to be
provided by the Agency to Nickel for delivery and sale to third parties from the
California Aqueduct. _

1.11  “Tohnson Ditch Rights” means those water rights described in Exhibit B.

1.12  “Lower River Water Rights” means those water rights described in
Exhibit A.

1.13  “Ric Bravo Ranch” means that property described as the southem half of
the northeast quarter and that portion of the southemn half north of the Kem River of
Section 33, the southern half of the southern half of Section 34, the southemn half of the
northern half and the southern half of Section 35, the southem half of the northern half
and the southern half of Section 36, Township 28 South Range 29 East Mount Diablo
Base and Meridian; Section 1, Section 2, the portion of Section 3 lying east of the Kern
River, the northeast quarter of Section 10, Section 11, Section 12, the western half of the
northeast quarter and the northwest quarter of the southeast quarter of Section 13, the
northeast quarter of Section 24, Township 29 South, Range 29 East Mount Diablo Base
and Meridian; the southern half of Section 5, Section 6 and Section 8, Township 29
South, Range 30 East Mount Diablo Base and Meridian, as depicted on Exhibit F.

1.14  “State” means the State of California.

1.15  “State Funds” means the funds made available to the Agency by the State
from appropriations of funds authorized by Chapter 52, Statutes of 2000.

1.16 “SWP” means the State Water Project.

1.17  “Tupman” means the point of delivery on the California Agueduct more
particularly described as milepoint 238.04 located within Reach 12E of the California
Aqueduct.

1.18 “Year” means the twelve (12) month period from January 1* through
December 31%, both dates inclusive.

ARTICLE 2. GENERAY, PROVISIONS

2.1 The Agency is purchasing and Nickel and Olcese are selling to the Agency
their Lower River Water Rights and other rights as described and provided for herein.
The Agency shall pay Nickel and Olcese for these rights the various considerations
provided for in this Contract, including, but not limited to, providing Nickel with 10,000
acre-feet of Agency Transfer Water annually at Tupman which Nickel intends to sell both
within and outside of Kern County. The Agency shall assume all the rights, duties and
obligations associated with the Lower River Water Rights and other rights being
transferred to it. Nickel, the Agency, and Olcese shall cooperate with each other mn the
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performance of their respective obligations and in the exercise of their respective rights
under this Confract.

ARTICLE 3. TERM OF CONTRACT

3.1  This Contract shall continue in perpetuity. However, if Escrow does not
close by the date specified in Article 11.1, this Contract shall terminate on that date.

ARTICLE 4. PURCHASE AND PAYMENT TERMS

4.1 Purchase and Sale: Nickel hereby sells to the Agency and the Agency
hereby purchases from Nickel all of Nickel’s rights, title and interest to the Lower River
Water Rights, including, but not limited to, Nickel’s right to store, exchange, substitute
and regnlate the Lower River water as set forth in Exhibit A. Nickel also quitclaims fo
the Agency the Casiro Ditch Rights and the Johnson Ditch Rights as set forth in Exhibit
B. Olcese hereby sells to the Agency and the Agency hereby purchases from Olcese all
of Olcese’s rights, title and interest to the Lower River Water Rights, including, but not
limited to, Olcese’s right to store, exchange, substitute and regulate the Lower River
Water as set forth in Exhibit A. Nickel and Olcese also hereby substitute the Agency as
attorney-in-fact for any powers of attorney they may presently have relating to the Lower
River Water Rights sold to the Agency. The purchase and sale of all of these rights shall
be consummated through the escrow opened with the Escrow Agent. Any escrow
instructions given the Escrow Agent by Nickel, Olcese or the Agency shall be consistent
with the terms of this Contract unless otherwise agreed to by all parties in writing.

4.2 Cash Payments: By the Close of Escrow, Agency shall pay to Olcese one
million dollars ($1,000,000) for the purchase of Olcese’s Lower River Water Rights. By
the Close of Escrow, Agency shall pay to Nickel six million four hundred twenty-two
thousand dollars ($6,422,000) as partial consideration for the purchase of all rights and
assets acquired by the Agency from Nickel under this Contract. The Agency shall pay
Nickel and Olcese interest at the Agency’s Return on Investment Rate on the above sums
from the date on which the Agency receives not less than $10,000,000 of State Funds
until the Close of Escrow. This interest shall be payable within five days of the Agency’s
receipt of the County of Kern’s calculation of the first quarter of the Year 2001 quarterly
interest rate , provided that the escrow closes, to Nickel and QOlcese in proportion to the
purchase payments to be paid to them respectively as provided for above.

4.3 Internal Revenue Code Section 1031 Exchange: Agency agrees to
cooperate with Nickel in completing an exchange qualifying for nonrecognition of gain
under Internal Revenue Code section 1031 and the applicable provisions of the California
Revenue and Taxation Cede. Nickel reserves the right fo convert this transaction to an
exchange at any time before the Close of Escrow. Nickel and the Agency agree,
however, that consummation of the transaction contemplated by this Contract 1s not
conditioned on completion of such an exchange. Nickel shall have the right to transfer
and assign to an intermediary all of Nickel’s rights and obligations under this Contract in
order to complete the exchange. The Agency shall incur no additional liabilities,
expenses or costs as a result of or connected with the exchange.
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4.4  Water Exchange: Beginning in 2001 the Agency shall deliver to Nickel,
annually during the term of this Confract, ten thousand (10,000) acre-feet of the Agency
Transfer Water at Tupman as partial consideration for Nickel’s interest in the Lower
River Water Rights. The Agency shall provide the Agency Transfer Water at Tupman at
no cost to Nickel other than the cost set forth in Article 4.5, The Agency shall use its best
efforts to obtain and maintain approvals from the DWR for delivery of any Agency
Transfer Water into the California Aqueduct, and if such approvals are not obtained after
reasonable efforts the parties shall, in good faith, negotiate alternative mechanisms for
delivery of Agency Transfer Water.

4.5  Power Charges: In any Year in which the Agency’s allocation of SWP
Entitlement Water on May 1™ is seventy-five percent (75%) or less than its entiflement
for that Year, Nicke! shall pay the Agency the following power charge within thirty days
after the Agency submits an invoice to Nickel, which invoice shall be submitted on or
shortly after May 1. The power charge set forth in the invoice shall be an amount
determined by the Agency by multiplying 10,000 acre-feet by the Agency’s estimated per
acre-foot power costs for pumping water from the Agency’s Ploneer Project and
delivering it to Tupman. The Agency shall estimate this per acre-foot cost using the
method set forth in Exhibit D. There shall be no power charge to Nickel in any Year In
which the Agency’s allocation of SWP Entitlement Water on May 1 is greater than 75%
of its SWP entitlement for that Year.

4.6  Treatment Costs: If the Agency is prevented from delivering non-SWP
water into the California Aqueduct to meet the ten thousand (10,000} acre-foot obligation
to Nickel required by Article 4.4 due to water quality restrictions unless if is treated, the
Agency shall pay the cost of treating that water to the level acceptable for delivery into
the California Aqueduct.

4.7  California Agueduct Capacity: The ten thousand (10,000) acre-feet of
Agency Transfer Water provided to Nickel shall be transported within the California
Aqueduct to the full extent of the Agency’s rights to use Aqueduct.

4.8  Scheduling of Agency Transfer Water: The Agency, in consultation with
Nickel, shall schedule all Agency Transfer Water deliveries with the DWR at the same
time and in the same manner as the Agency schedules deliveries of SWP Entitlement
Water to the Agency’s Member Units, as set forth in the Agency’s contracts with its
Member Units as they presently exist or may be changed from time to time.

4.9  Agency Transfer Water Sales: Any sale of the Agency Transfer Water
shall be at the sole discretion and direction of Nickel. Nickel may request Agency’s
assistance, involvement and expertise in negotiating and consummating any sale. The
Agency shall cooperate and assist Nickel, as requested, subject to the Agency’s legal
powers and duties and the direction of the Agency’s Board of Directors. The Agency’s
involvement may include efforts to market Nickel’s Agency Transfer water on behalf of
Nickel, entering into contracts for the sale of the Agency Transfer Water and efforts o
obtain the approval, cooperation and assistance of DWR-and the State Water Confractors
in obtaining any necessary approvals from regulatory agencies fo effect such sales or
transfers.
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4.10 Proceeds of Agency Transfer Water Sales: All net proceeds of Agency
Transfer Water sales shall be distributed as follows: Ninety percent (90%) to Nickel, ten
percent (10%) to the Agency. “Net proceeds of Agency Transfer Water sales” shall mean
the amount remaining from the proceeds of a sale after deducting any payments to third

. parties or other costs incurred by Nickel or the Agency that are necessary in order to
complete a sale, such as costs for CEQA compliance, regulatory fees and charges,
wheeling charges, power charges for transportation beyond Tupman or pursuant to
Axticle 4.5, etc. Neither Nickel’s nor the Agency’s administrative costs in affecting an
Agency Transfer Water sale shall be deemed to be payments to third parties necessary to
complete a sale. All costs shall conform with standard industry practice, and are subject
to audit at the requesting parties expense. After incwrring such costs, Nickel or the
Agency may invoice the other party for its respective share of such costs (Nickel 90%,
Agency 10%) and payment thereon shall be made within thirty days of mailing.

4,11 Ripagan or Carrael Rights: The Agency shall not challenge or contest
directly or indirectly any of the Kern River niparian rights, as defined in the March 18,
1981 “Agency Agreement for Riparian Lands — Olcese Water District”, of Nickel or Rio
Bravo Ranch. The Agency shall not challenge or contest directly or indirectly any of the
Carmel Rights of Olcese, Nickel or Rio Bravo Ranch.

4.12  Discharge of Well Water: The Agency shall not challenge or support any
challenge to Olcese’s or Rio Bravo Ranch’s discharge of well water into the Kern River
to meet the demands of the Rio Bravo Ranch or Olcese; provided, that the pumping of
such well water does not substantially degrade the Kern River water quality to the injury
of the Agency. The Agency acknowledges that Nickel has provided the Agency with an
April 2000 study by Kenneth DD, Schmidt and Associates regarding the origin of the
groundwater pumped by Rio Bravo Ranch and Olcese.

4,13  Additional Consideration: At the Close of Escrow:

(a) The Agency shall convey to Nickel all of the Agency’s rights, title
and interest in the water inventones, more particularly described in Exhibit E.

{(b) Oflcese shall convey to the Agency all of Olcese’s nights, title and
interest in the City of Bakersfield’s 2,800 acre recharge facility and to any water banked
therein, subject to the City of Bakersfield’s agreement to release Olcese from the thirteen
(13) year supply requirement to meet the demands within Olcese set forth in Agreement
77-07, as amended by Agreement 78-12, Agreement 81-76, and Agreement 90-05.

(c) The Agency shall guitclaim all ifs rights, title and interest in the
Carnzel Rights to Olcese.

(d) Garees Deed: The Agency shall quitclaim to Nickel the rights and
property identified in Exhibit G which were included in the rights and property granted to
the Agency by the Garces Water Company, Inc. in the Septemberl, 2000 grant deed from
Garces Water Company, Inc. to the Agency.
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()  Nickel and Olcese shall deliver to the Agency all documents, files,
legal files, historical records, communications and correspondence related to the Lower
River Water Rights and the Johnson and Castro Ditch rights. Nickel and Olcese may, at
their cost, make copies of such records. The Agency shall provide Nickel and Olcese
access to any documents relating to the Lower River Water Rights in its possession upon

request.

(H Miller and Lux Facilities: Nickel and its related entities, and
Olcese, agree to transfer, assign and convey any water or water related rights acquired
from Miller & Lux, and its successors in interests, related to the Kern River within Kern
County north of Highway 46. These rights may include, but are not limited to,
transportation, spreading, storage and water rights.

ARTICLE 5. WATER PIPELINE EASEMENT

5.1  Nickel shall grant the Agency, for fifty thousand dollars ($50,000), an
easement through Nickel’s Rio Bravo Ranch for a water pipeline, begimning at the Rio
Bravo Hydroelectric Project power plant forebay and roughly paralleling Highway 178.
The size, use, location and terms for this easement shall be mutually agreed upon by
Nickel and the Agency. If the use of this easement by the Agency causes any damage of
facilities, improvements or orchards in the Rio Bravo Ranch, the Agency shall either, at
Nickel!’s election, replace the damaged facilities or compensate Nickel for the fair market
value of the damages. Agency’s use of the power canal shall be consistent with the
Condemnation Settlement Agreement of May 20, 1985. If any Agency facilities in the
easement interfere with Nickel’s current or future use of the Nickel's property, the
Agency, at Nickel’s request, shall relocate its facilities at Nickel’s expense. Nickel 1s not
obligated to obtain subordination from existing deeds of trust on its property. For the
granting of the easement provided for herein, the Agency shall pay all costs to survey and
record the easement. Nickel and the Agency shall use their best efforts to record the
easement prior to the Close of Escrow; however, if the easement s not recorded within
one year from the date of execution of this Contract the Agency’s right to the easement
will expire, and the $50,000 payment will be retained by Nickel unless failure to record
has been caused by Nickel’s failure fo cooperate or unreasonable disapproval of proposed
alignments. The Agency hereby grants Nickel (a) the right to convey water in the
Agency’s future water pipeline at the Agency’s incremental cost to the extent there 1s
capacity in the water pipeline not being used by the Agency and (b) the right to increase
the capacity of the Agency’s future water pipeline at the incremental cost.

ARTICLE 6. HYDROPOWER

6.1  Hvdropower Interests: Nickel’s conveyance of its Lower River Water
Rughts, and the other described rights to the Agency provided for in this Contract does
not include Nickel’s rights in the Rio Bravo Hydroelectric Project. The parties agree that
Nickel retains its eighty-five percent (85%) interest in the Rio Bravo Hydroelectric
Project Agreement dated April 29, 1985 between Catalyst Energy Development
Corporation, Catalyst Rio Bravo Corporation and QOlcese and the Condemnation
Sertlement Agreement dated May 20, 1985 between Nickel Enterprises and Olcese.
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6.2 Right to Take: Nickel and Olcese shall grant to the Agency the right to
take water from the Rio Bravo Hydroelectric Project to serve the Agency’s proposed
water pipeline referred to in Article 5.1. The Agency’s right to take such water shall be
subordinate at all times to the extent of Nickel’s and Olcese’s rights for the Rio Bravo
Ranch’s current or future irmgation demands.

ARTICLE 7. REPRESENTATIONS AND WARRANTIES

7.1 Nickel and QOlcese hereby acknowledge, represent and warrant to the
Agency that, as of the date of this Agreement and the Close of Escrow:

(a) Recitals and Exhibits: The Recitals and Exhibits to this Contract
are true and correct.

(b) Organization: Nickel and Qlcese are duly organized and validly
exist in good standing under the laws of the State of California. Nickel and Olcese have
full power, authority and legal right to execute, deliver and perform this Contract. To the
best of Nickel’s and Olcese’s knowledge (after due diligent investigation and due
inguiry), Nickel and Olcese have the unrestricted right and power to own, use and sell
their respective interests in the Lower River Water Rights, as set forth in Exhibit A, as
provided in and required by this Contract, have complied with all applicable laws and
regulations of governmental agencies, officials or authorities, have obtained all necessary
permits, licenses and approvals necessary and appropriate to proceed with the conduct of
their business in accordance with the requirements of this Contract and have followed all
necessary, proper and appropriate procedures in procuring such permits, licenses and
approvals.

(c) Authorization: The execution and delivery by Nickel and Olcese
of this Contract, and any other agreements or instruments required by this Contract and
~ the performance by Nickel and Olcese of their obligations in connection with this
Contract: (1) have been each duly authorized by all necessary boards of directors; and (2)
to the best of Nickel’s and Olcese’s knowledge, after diligent investigation and due
Inguiry, require no registrations with or approvals of any person not heretofore obtained.

(d) Litigation: To the best of Nickel’s and Qlcese’s knowledge (after
diligent investigation and due inquiry), there is no action, suit, claim, cause of action, or
proceeding at law or in equity (or by or before any governmental agency, official or
authority of any local, State or Federal government) now pending, contemplated by
Nickel or Olcese or threatened in writing against or affecting any Lower River Water
Rights other than as expressly stated 1n a writing delivered to Agency at or prior to the
Close of Escrow.

(e) No QOral Understandings: In executing this Contract, neither
Nickel nor Olcese is relying upon any representation, communication, understanding or
expectation (whether express or timplied) that is not clearly and expressly stated in this
Contract,
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(£ Receipt of Information: Nickel and Olcése have received any and
all information from the Agency which they desire or expect in connection with the
transaction evidenced by this Contract, or any other document related to or required by
this Contract. Nickel and Olcese are not relying upon the Agency directly or indirectly to
disclose (or to evaluate any other person’s disclosure of) any such matters, and Nickel
and Olcese excuse and release the Agency from any duty whatsoever to make such
disclosures.

() No Continuing Obligations: Nickel and Olcese understand and
agree that, after the Close of Escrow, the Agency shall have no direct or indirect
obligations whatsoever to them except as expressly stated in or required by this Contract.

(h) Separate Obligations: Nickel and Olcese shall be bound by and
perform this Contract and each of the other documents related to or required by this
Contract to which they are a party, separately and mdependently from the obligations of
any other person or enfity and regardless of whether or not any other person or entity
performs this Contract or any other documents related to or required by this Contract.

(1) Violations of Applicable Laws: To the best of their knowledge,
neither Nickel nor Olcese is in violation of any law, statute, regulation, ordinance or other
governmental provisions with respect to any of the Lower River Water Rights to be
conveyed to the Agency pursuant to this Contract.

) Violations of Qther Agreements: The entry into this Contract does
not create or result in a breach of any agreements with respect to any of the Lower River
Water Rights to which Nickel or Olcese is a party or to which either of them is otherwise
subject or bound.

'f9) Ownership of Lower River Water Rights: Nickel and Olcese (a)
collectively are the sole owners of the remaining of the Lower River Water Rights, as set
forth in Exhibit A, being conveyed herein exclusive of any other owner or claimant and
(b} have no knowledge and are not aware of any notice or other information concerning
any other claims of any kind which would effect Nickel’s or Olcese’s title or claim to the
Lower River Water Rights. The Lower River Water Rights described in Exhibit A
constitute a complete description of all water, water storage, exchange entitlements and
dratnage contracts and other miscellaneous rights of any kind or description relating
thereto owned or claimed by Nickel and Olcese. Nickel and Olcese have heretofore
supplied the Agency with all documents known to Nickel and Olcese which constitute
evidence of any Lower River Water Righis and title and claim thereto by Nickel and
Olcese.

(D Taxes: To the best of Nickel and Olcese’s knowledge (after
diligent investigation and due inquiry), Nickel and Olcese have paid {or caused to be
paid) all property and other taxes required to be paid (and all assessments of which they
have notice or acknowledged) with respect to the Lower River Water Rights to the extent
such taxes (or assessments) have become due and payable. If there are any unpaid taxes
or assessments as of the Close of Escrow, Nickel and Olcese shall be liable for their

payment.
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7.2 Agency hereby acknowledges, represents and warrants to Nickel and
Oicese that, as of the date of this Contract and the Close of Escrow:

(a) Recitals and Exhibits: The Recitals and Exhibits to this Contract
are true and correct.

(b) Organization: The Agency is duly organized and validly exists in
good standing under the laws of the State of California. The Agency has full power,
authority and legal right to execute, deliver and perform this Contract. To the best of the
Agency’s knowledge (after due diligent investigation and due inquiry) the Agency has
complied with all applicable laws and regulations of governmental agencies, officials or
authorities, have obtained all necessary permits, licenses and approvals necessary and
appropriate to proceed with the conduct of its business in accordance with the
requirements of this Contract and has followed all necessary, proper and appropriate
procedures in procuring such permits, licenses and approvals, provided, however, that the
approvals which are the subject of Article 4.4 shall be governed by that Article.

{c) Authonzation: The execution and delivery by the Agency of this
Contract, the consummation of the transactions and contracts required or contemplated by
it and the performance by the Agency ofits obligations in connection with this Contract:
(1) have been each duly authonized by the Agency’s board of directors; and (2) to the best
of the Agency’s knowledge, after diligent investigation and due inquiry, require no
registrations with or approvals of any person not heretofore obtained.

(d) No Oral Understandings: In executing this Agreement, the Agency
is not relying upon any representation, comumumication, understanding or expectation
{(whether express or implied) that is not clearly and expressly stated in this Coniract.

(e} Receipt of Information: The Agency has received any and ail
information from Nickel and Olcese which it desires or expects in connection with the
transaction evidenced by this Contract, or any other document related to or required by
this Comntract. The Agency is not relying upon Nickel or Olcese directly or indirectly to
disclose (or to evaluate any other person’s disclosure of} any such matters, and the
Agency excuses and releases Nickel and Olcese from any duty whatsoever to make such
disclosures.

(£) No Continuing Obligations: The Agency understands and agrees
that, after the Close of Escrow, neither Nickel nor Olcese shall have any direct or indirect
obligations whatsoever to the Agency except as expressly stated in or required by this
Confract.

() Violations of Applicable Laws: To the best of the Agency’s
knowledge, the Agency 1s not in violation of any law, statute, regulation, ordinance or
other governmental provisions with respect to any of the funds and the Agency Transfer
Water to be conveyed to Nickel pursuant to this Contract.
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(h)  Violations of Other Agreements: The entry into this Contract does
not create or result in the breach of any other agreement to which the Agency is a party
or to which the Agency is otherwise subject or bound.

(i) Agency Transfer Water: The Agency has a legal right to the
Agency Transfer Water to be provided to Nickel pursuant to this Contract whether from
Agency SWP Entitlement Water or other sources, with full authority to exchange such
water as provided for herein; and that such water is held free and clear of any liens,
encumbrances or rights of any other party, other than the obligation of the Agency to
make the payments to the State and other obligations, as required by the Agency’s Water
Supply Contract, and that the Agency shall maintain such water free and clear of any
such claims during the ferm of this Contract.

M Kem River Water: The Agency understands the hydrology of the
Kem River and the historical vield of the Lower River Water Rights, which has been on
average, approximately fifty thousand (50,000) acre-feet per year. The Agency shall not
hold Nickel or Olcese liable for any reduction in the yield of the Lower River Water
Rights below this average.

&) Obligations of the Lower River Water Rights: The Agency
understands, agrees and assumes all of the Lower River Water Rights obligations,
including, but not limited to, the Tulare Lake Basin Water Storage District annual ten
thousand (10,000) acre-foot fee, the Lake Isabella storage costs, the Kem River
Watermaster charges and legal fees, and the City of Bakersfield accounting fees and the
Kern Property Corporation settlement. The Agency shall assume such obligations at the
Close of Escrow, at which time all expenses for such obligations shall be prorated as per
Article 9.1.

oy Litigation: To the best of the Agency’s knowledge (after diligent
investigation and due inquiry), there is no action, suit, claim, cause of action, or
proceeding at law or inequity (or by or before any govermmental agency, official or
authority of any local, State or Federal government) now pending, contemplated by the
Agency or threatened in writing against or affecting any funds the Agency shall receive
from the State of California pursuant {o the Safe Drinking Water, Clean Water,
Watershed Protection and Flood Protection Act or wherein an unfavorable decision,
ruling or finding would (i) affect the creation, organization, existence or powers of the
Agency or the titles and powers of its Board members and officers to their respective
offices; (i} enjoin or restrain the approval and/or execution of this Contract, or (i) in any
way question or affect any of the rights, powers, duties or obligations of the Agency with
respect to implementation of this Contract, other than as expressly stated in a writing
delivered to Nickel and Olcese at or prior to the Close of Escrow.

ARTICLE 8. CONDITIONS PRECEDENT

8.1  The obligations of Nickel and Qlcese to sell the water rights set forth in
Exhibits A and B and the resulting obligation of the Agency to pay and provide
additional consideration are conditioned upon the satisfaction or waiver of the following
conditions precedent prior to the Close of Escrow: '
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{a) State Funds: The Agency’s receipt of State Funds sufficient to
make the payments required of the Agency.

(b) Agency Resolution: The Agency shall provide Nickel a resolution
adopted by the Agency’s Board of Directors, meeting the requirement of Section 5 of the
Kern County Water Agency Act (California Statutes of 1961, Chapter 1003, as
amended), containing a finding by the Board that the Agency Transfer Water to be
provided to Nickel pursuant to this Contract will not be needed for use within the
Agency.

{c) Authorizing Resolutions: Nickel, the Agency and Olcese shall
each provide the other parties to this Contract resolutions from their respective Boards of
Directors anthorizing the execution of this Contract.

(d) Opinion Letter of Counsel: Nickel shall deposit into escrow an
opinion letter of counsel, satisfactory to the Agency, providing that the conveyances,
transfers and assignments provided in this Contract are sufficient to transfer all right, title
and interest of Nickel and Olcese to the rights described herein, except those specifically
retained by or quitclaimed to Nickel and/or Olcese. _

ARTICLE 9. CL.LOSE OF ESCROW

9.1  Close of Bscrow: Agency shall deposit the sum of $7,472,000 into
Escrow, and Close of Escrow shail occur when (1) the Agency delivers to the Escrow
Agent $7,472,000 as required by Articles 4.2 and 5.1; (2) the Agency delivers to the
Escrow Agent its prorated portion of the annual expenses incurred by the Lower River
Water Rights; (3) the Agency, Nickel and Olcese have deposited all requisite documents
for the transfer of the Lower River Water Rights, and other described rights to be
transferred pursuant to this Contract, duly executed, authorized , acknowledged and
approved by the parties’ respective counsel as sufficient to transfer all purchased rights;
and (4} all conditions precedent have occurred. If assignments are not approved, Nickel
and Olcese shall in good faith negotiate with the Agency to provide for an operation
agreement which will provide the Agency with equivalent rights (in the Agency’s
Judgment) to the failed assignment. All expenses associated with the Lower River Water
Rights shall be prorated as of January 1, 2001. The Agency, Nickel and Olcese shall
notify by written notice to all parties and the Escrow Agent of the intended date for the
Close of Escrow. All closing costs and fees, including without limitation, any transfer
taxes, escrow fees, drafting and notary charges and recording fees shall be apportioned
equally between the Agency, Olcese and Nickel. Each party shall be responsible for fees
and costs of its own counsel.

ARTICLY: 10, CONDITIONS SUBSEQUENT

10.1 Completion of All Required Assignments of Rights and/or Obligations:
Prior to the Close of Escrow, the parties shall cooperate to achieve all necessary
approvals of assignments and transfers of the rights and obligations to the Agency
described herein and such approvals shall be deposited into Escrow prior to the Close of
Escrow. If such assignments are not approved prior to the Close of Escrow, the parties
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shall negotiate 2 mutually satisfactory amendment, pursuant to Article 12.9, making such
approvals a condition subsequent.

ARTICLE 11. ESCROW AGENT’S EXCULPATORY PROVISIONS

11.1 Close of Escrow: Escrow shall be closed as soon as possible, but no later
than February 22, 2001 provided that the Escrow may extend beyond February 22, 2001
for six months by written agreement of the parties.

11.2 Neglect, Misconduct: The Escrow Agent will not be liable for any of its
acts or omissions unless the same constitutes negligence or wiliful misconduct.,

11.3 Information: The Escrow Agent will have no obligation to inform any
party of any other fransaction or of facts within the Escrow Agent’s knowledge, even
though the same concermns water entitlements, provided such matters do not prevent the
Escrow Agent’s compliance with this Contract.

114 Form, Validity, and Authority: The Escrow Agent will not be responsible
for (1) the sufficiency or correctness as to form or the validity of any document deposited
with the Escrow Agent, (2) the manner of execution of any such deposited document,
unless such execution occurs in the Escrow Agent’s premises and under its supervision,
or (3) the identity, authority, or rights of any person executing any document deposited
with the Escrow Agent.

11.5  Conflicting Instructions: Upon receipt of any conflicting instructions, the
Escrow Agent shall immediately notify all parties that there is an apparent conflict in the
instructions. The Escrow Agent will have the right to take no further action until
otherwise directed, erther by the parties’ mutual written instructions or a final order or
judgment of a court of competent jurisdiction.

11.6  Interpleader: The Escrow Agent will have the absolute right, at its
election, to file an action in interpleader requiring the parties to answer and litigate their
several claims and rights among themselves, and the Escrow Agent is authorized to
deposit with the clerk of the court all documents and funds held in Escrow. If such action
is filed, the parties will jointly and severally pay the Escrow Agent’s termination charges
and costs and reasonable attorney’s fees that the Escrow Agent is required to expend or
incur in the interpleader action, the amount thereof to be fixed and judgment therefor to
be rendered by the court. Upon the filing of such action, the Escrow Agent will be and
become fully released and discharged from all obligations to further perform any
obligations imposed by this Contract.

ARTICLE 12. MISCELLANEQUS

12,1  Reference: The parties to this Contract agree to waive and give up the
right to a jury trial and to submit all disputes, controversies, differences, claims or
demands, whether of fact or of law or both, relating to or arising out of this Contract, to
be resolved at the request of any party, by a trial on Order of Reference conducted
pursuant to the provisions of Code of Civil Procedure section 638 er seq. or any
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amendment, addition or successor section theretfo to hear the case and report a statement
of decision thereon. The parties intend this general reference agreement to be specifically
enforceable in accordance with said provisions. If the parties are unable to agree upon a
referee, one shall be appointed by the Presiding Judge of the Kem County Supenior
Court. The parties shall share equally, by paying their proportionate amount of the
estimated fees and costs of the initial reference.

12.2  Indemnity: Each party shall jointly and severally indemnify the other
parties hereto against, and hold each other harmless from, any loss, cost, damage
(whether general,; compensatory, or otherwise), liabilify, indebtedness, claim, cause of
action, judgment, court costs, and legal or other out-of-pocket expense (including
attorneys’ fees) which any party may suffer or incur as a direct or indirect consequence
of (a) any breach by another party of any representation or warranty made in connection
with this Contract; (b) any failure of any party to perform any obligation under this
Contract which may affect another party.

12.3  Notices: All Notices given hereunder shall be transmitted in writing to the
addresses below or to such other address in the State of California as a party may
designate by written notice to the other parties:

If to Nickel: Mr. James Nickel, President
Nickel Family, LLC
P.O. Box 60679
Bakersfield, California 93386-0670
Facsimile: (661) 872-7141

If to Olcese: Board of Directors
Olcese Water District
P.O. Box 651
Bakersfield, California 93302
Facsimile: (661) 872-9956

If to Agency: Mr. Thomas N. Clark, General
Manager
Kern County Water Agency
P.O. Box 58
Bakersfield, California 93302
Facsimile: (661)634-1428

All such notices shall be deemed to have been given at the first to oceur of time of actual
delivery, or, if mailed, forfy-eight (48) hours after deposited in certified or registered
United States mail, postage prepaid. In case of notice transmitted by an overnight
delivery service (which obtains a written receipt upon delivery), notice shall be deemed

to be given when delivered by any such service, charges prepaid and the receipt is signed.
If any party transmits information to any other party orally or by a means not authorized
herein, the party recetving such tmformation shall be entitled to assume that the party
giving such mformation will nevertheless comply with its written notice obligations, and .
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no notice shall be deemed to have been given until the party receiving the information
receives written notice as required herein.

12.4 Cumulative Remedies: Except as otherwise expressly provided herein, all
rights and remedies provided for in this Contract are cumulative and shall be in addition to
any and all other rights, powers, privileges and remedies provided by law.

12.5 No Third Parties Benefited: This Contract is made and entered into for the
‘sole protection and benefit of the parties hereto, their successors and assigns, and no other
person shall be a direct or indirect beneficiary of, or have any direct or indirect cause of
action or claim in connection with, this Contract.

12.6  Time: Time is of the essence in this Coﬁtract.

12.7 Governing Law: This Contract shail be governed by and be construed
according {o the law of the State of Califorma.

12.8 Counterparts: This Coniract may be executed in any number of
counterparts, each of which shall be deemed an original, but all such counterparts together
shall constitute but one and the same instrument.

12.9 Amendments: This Contract contains the entire and exclusive agreement
of the parties hereto. This Contract may only be modified or amended by a written
contract executed by Nickel and the Agency. This Contract supersedes all prior drafis
and communications with respect thereto. Neither such principles of interpretation nor
the express language herein shall be impaired or adversely affected by the language of
any prior discussion form or draft of this Contract or any other documents. Furthermore,
this Contract has been the subject of negotiations by the parties, and this Contract shall
not be construed against any party merely because of that party’s involvement in their
preparation.

12.10 Force Majeure: If the performance by any party to this Contract of any of
its obligations or undertakings under this Contract is interrupted or delayed by any
occurence not occasioned by the conduct of any party to this Contract, whether that
occurrence is an act of God or public enemy, or whether that occurrence is caused by
war, riot, storm, earthquake, or other natural forces, or by the acts of anyone not party to
this Contract, then that party shall be excused from any further performance for whatever
period of time after the occurrence is reasonably necessary to remedy the effects of that
OCCUITENCE,

12,11 Post-Escrow Cooperation: Following Close of Escrow, Nickel, Olcese,
and Agency shall in good faith cooperate to ensure the complete transfer of all assets as
specified in this Contract including, but not limited to, the execution and delivery of
documents, deeds, assignments, and other instruments required to achieve the asset
transfers specified in this Contract. The parties currently believe George W. Nickel Jr.,
Adetle R. Nickel, and La Hacienda, Inc. do not possess an'independent interest in the
assets specified in the Contract, but if such interest is discovered they will cooperate to
achieve the asset transfers specified in this Contract.
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12.12 List of Exhibits: The following shall constitute all of the Exhibits to this
Contract and by this reference are fully incorporated herein:

Exhibit A Lower River Water Rights

Exhibit B Johnson Ditch Rights and Castro Difch Rights
Exhibit C Carmel Water Rights

Exhibit D Power Charges for Agency Transfer Water
Exhibit E Water Inventories

Exhibit F Map of Rio Bravo Ranch

Exhibit G Garces Property Description

Dated: January 23, 2001 Kern County Water Agency

(&N@—\

General Ma.nager

e 2

rétary, Kern County Water Agency

Dated: January 23, 2001 Olcese Water District

By

President, Board of Directors

Atiested:

Vole 2

‘/Secretary Olcese Water Dis#fict
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Dated: January 23, 2001 Nickel Family, LLC

< President, Board of Directors

Dated: January 23, 2001 Gegrge W. Nickel, Jr.
Qﬂ, Aot )

Dated: January 23, 2001 Adele R. Nickel
Adele R Nl D
Dated: January 23, 2001 La Hacienda, Inc.
N ZN),
President ¥
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Recording Requested By:
CHICAGO TITLE COMPANY
ESCROW NO. 673298-MM

When Recorded Matil to;

KERN COUNTY WATER AGENCY
Attention: JOHN STOVALL
P.O.BOX 58

BAXERSFIELD, CA 93302-0058

GRANT DEED

DOCUMENTARY TRANSFER TAX §__ -0-
{ ) COMPUTED ON FULL VALUE OF PROPERTY CONVEYED, OR ( ) COMPUTED ON FULL VALUE
LESS LIENS AND ENCUMBRANCES REMAINING TEEREON AT TIME OF SALE.

Signature of declarant or agent determining tax — Firm Name

( ) Unincorporated Area

Assessor’s Parcel No.:

( }City of

NICKEL FAMILY, LLC, a California limited liability company and OLCESE WATER DISTRICT, a
California public agency, for valuable consideration, receipt of which is hereby acknowledged, DO
HEREBY GRANT TO KERN COUNTY WATER AGENCY, a California public agency, the real property
in the county of Kem, State of California, described on Exhibit A attached hereto and incorporated herein
by this reference, together with all improvements thereon and ail easements, rights of way, and other rights
appurtenant thereto, subject, however, to the lien of non-delinguent real property taxes and assessments and
covenants, conditions, restrictions, easements, nghts-of-way and servitudes of record.

DATE: , 2001

SELLERS:
Nickei Family, LLC

By:

Title:

QOlecese Water District

By:

Title:

(ALL SIGNATURES MUST BE ACKNCWLEDGED)
MAIL TAX STATEMENTS TO GRANTEE AT ADDRESS ABOVH
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA )
: } ss.
COUNTY OF KERN )
On___ , before me, ,

Data MName and Tiite of Officer (e.q. "Jane Doe, Notary Public”}

personally appeared. '

Name of Signers

[ personally known to me — OR — O proved to me on the basis of satisfactory evidence to be the
persons whose names are subscribed to the within
instrument and acknowledged to me that they executed the
same in their authorized capacities, and that by their
signatures on the instrument the persons, or the entity upon
behalfl of which the persons acted, executed the instrument.

WITNESS my hand and official seal.

Signature of Notary Public

OPTIONAL

Though the data below is not required by law, it may prove valuabie to persons relying on .the document and couid
prevent fraudulent reattachment of this form. '

CAPACITY(IES) CLAIMED BY SIGNER(S) PESCRIPTION OF ATTACHED DOCUMENT
O Individual
[0 Corporate Officer
Titles Title or Type of Document

! Partners {1 Limited

O General
O Attorney-in-Fact Number of Pages
O Trustees
O Guardian/Conservatar
0 Other:

Date of Document

Signer is Representing:
Name of Persons or Entity{ies)

Signers Other Than Named Above
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EXHIBIT A

TO GRANT DEED FROM NICKEL FAMILY, LLC AND OLCESE WATER DISTRICT TO
THE KFRN COUNTY WATER AGENCY

The real property transferred pursuant to this Grant Deed consists of the undivided
interests held by Grantors, Nickel Family, LLC and Olcese Water District in and to the real
property described in EXHIBIT A-1 attached hereto.
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EXHIBIT A-1

The property referred to in this Contract is set forth below. For the purposes of this
Water Asset Description, the term “Sellers” shall refer collectively to the following:

A

Nickel Family, LLC, a California limited liability company
(sometimes herein called “Nickel™) and the Olcese Water District,
a California public agency (sometimes herein called “Olcese™),
George W. Nickel, Jr., Adele R. Nickel, and La Hacienda, Inc..

LOWER RIVER WATER RIGHTS. Any and all of Sellers’ right, title and

interest now owned in any nght or title to divert that certain present and future allocation
of the natural flow of the XKern River, including, but not limited to, those rights arising
pursuant to the following series of agreements and commonly known as the Lower River
Water Rights, and any powers of attomey relating thereto which Sellers may now have:

1. Kem River Water Right and Storage Allocation Agreement. That certain
Kem River Water Right and Storage Allocation Agreement (the “Allocation
Agreement”) dated March 10, 1961, by and among Hacienda Water District and
Kem River Delta Farms, as first parties, and Robert Burhans, Jr., Gertrude B.
Burhans and Burhans & Trew, Inc., as second parties, recorded January 25, 1967,
Book 4019, Page 311, Kern County which grants certain water and storage rights
to the second parties (“Burhans”) which rights were transferred, or modified, as
follows:

(a) That certain Assignment dated March 10, 1961, recorded January 25,

1967, Book 4019, Page 309, Kern County, by which Burhans transferred their
rights under the Allocation Agreement to Miller & Lux Incorporated; and

(b) That certain Agreement dated September 31), 1960, recorded January 25,
1967, Kern County, Book 4019, Pages 305-322 and recorded in Book 899, Pages
824-842 of the Official Records of Kings County (“Kings County”), by and.
among Hacienda Water District, George W. Nickel, Jr. dba Kern River Delta
Farms and Miller & Lux Incorporated confirmed and ratified by the Kern River
Water Right and Storage Allocation Agreement; and

(c) That certain Assignment dated fanuary 11, 1974, recorded Jamuary 22,
1974, Book 4822, Page 952, Kern County, by which Miiler & Lux, Incorporated
assigned all of its rights under the Allocation Agreement to J.G. Boswell
Company (“Boswell”); and

(d) That certam unrecorded Assignment dated October 4, 1974, by which J.G.
Boswell transferred all of its rights under the Allocation Agreement fo George W.
Nickel, Jr.; ' :

2. 1962 Kern River Water Rights and Storage Agreement. That certain Kemn
River Water Rights and Storage Agreement (the “1962 Agreement”), dated
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December 31, 1962, by and between Buena Vista Water Storage District (“Buena
Vista”), North Kem Water Storage District (“North Kern™), collectively the
“Upstream Group,” and Tulare Lake Basin Water Storage District (“Tulare
Lake”) and Hacienda Water District (“Hacienda™), collectively the “Downstream
Group,” and recorded April 5, 1963, in Book 3594 at Page 3, Kem County, which
agreement further allocates diversion rights to Kern River water subject to the
Miller-Haggin Agreement, and, in addition, certain storage and exchange rights
for water so diverted in Isabella Reservoir, between the Upstream Group and the
Downstream Group as successors in interest to the parties to the Miller-Haggin
Agreement; and

3. Water Setilement Agreements. That certain Kem River Water Settlement
Agreement dated January 1, 1963, which divides and apportions the Downstream
Group’s water and storage and provides for the exchange of water, and that
certain Supplement to Kern River Water Settlernent Agreement dated Angust &,
1974, in which Hacienda has the option of delivering water from the California
Agueduct to Tulare Lake or making dollar payments to Tulare Lake, or both, and
both agreements are by and between Tulare Lake and Hacienda (collectively, the
“Tulare Lake-Hacienda Agreemen ) and neither agreement has been recorded;
and

4. Agreement of Sale of Hacienda Ranch. That certain Agreement of Sale,
and that certain Kern River Water and Storage Reservation Agreement (the
“Reservation Agreement”) both agreements dated October 16, 1978, and entered
into by and between La Hacienda-TLR Agreement”), a California joint venture
{(the “La Hacienda-TLR Agreement”), and that certain Memorandum of
Agreement dated October 12, 1978, recorded October 24, 1978, Book 1130, Page
957, Kings County, which agreements reserve to George Nickel, Adele Nickel
and La Hacienda the Kern River water and storage rights allocated to the
Downstream Group pursuant to the 1962 Agreement and, in addition, certain
other water nights formeriy held by Hacienda; and

5. Special Power of Attorney. That certain Special Power of Attorney from
Hacienda to L.a Hacienda dated February 14, 1979, recorded Book 1184, Page
120, Kings County and recorded September 18, 1980, Book 5315, Page 1253,
Kem County, as authorized by Hacienda Resolution No. 79-1; and that certain
Special Power of Attomey from the Tulare Lake Representatives to La Hacienda
dated February 8, 1979, both of which grant all nghts to utilize the water and
storage rights reserved under the Agreement of Sale of Hacienda Ranch referred
to 1n subparagraph A.4 above for the limited purpose of contracting for, selling,
exchanging, transferring, conveying or otherwise dealing with Kem River rights
reserved by George Nickel, Adele Nickel, and La Hacienda; and

6. 1980 Contract. That certain Contract by and between Hacienda, Olcese,
La Hacienda, George Nickel and Adele Nickel dated on or about August 20,
1980; and

7. QOlcese-La Hacienda Agreement. That certain contract for the Purchase
and Sale of Kern River Water and Storage Rights (the “Olcese-La Hacienda
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Agreement”), dated March 18, 1981, by and between Olcese Water District
{“Olcese”), La Hacienda, George Nickel and Adele Nickel, recorded May 26,
1981, Book 5377, Page 349, Kem County, which purports to transfer into Olcese
the Kem River water and storage rights set forth in subparagraphs A4 and A.1.a-
d above, but reserves to La Hacienda, George Nickel and Adele Nickel “Excess
Water” rights, “Option Water” rights, and other “Residential Rights,” including
the use of the special powers of attorney referred to in subparagraph A.5 above to
the exient necessary to exercise Nickel’s reserved rights.

8. Water Transfer Agreement. That certain contract entered into on March
29, 1988, by and between George W. Nickel, Jr., Adele R. Nickel, Nickel
Enterprises, Rio Bravo Resort, Inc., La Hacienda, Inc., Kem River Development
Company, and Lekcin Management Company, Inc., as Transferors and Garces
Water Company, Inc. and the McNear-Driver Trust, which transferred eighty-five
percent (85%) of the Transferors’ combined interest in the Kern River water and
storage rights reserved to the Transferors in the Olcese-La Hacienda Agreement
referred to in subparagraph A.7 above to the McNear-Driver Trust and the
remaining fifteen percent (15%) of those reserved interests to Garces Water
Company, Inc. The March 29, 1988 contract granted Garces the right of first
refusal to purchase the Trust’s inferest in those assets upon a sale or disposition of
any of them by the Trust.

9. Water Transfer Agreement: Amendment and Consent to Qwnership
Tragsfer. That certain contract between the McNear-Driver Trust and Nickel
Family, LLC, George W. Nickel, Jr., Adele R. Nickel, Nickel Enterprises, La
Hacienda, Inc. and Garces Water Company, Inc. in which the Ttrust stated its
desire to transfer the interests it obtained from the Transferors in the Water
Transfer Agreement referred to in subparagraph A.8 above to Nickel, LLC, and in
which Garces consented to such a transfer.

10. January 1, 1997 Transfer Agreement. That certain transfer agreement
dated January 1, 1997, by and between Dudley L. Drake, Trustee of the McNear-
Driver Trust and Nickel, LLC, wherein the Trustee granted and conveyed to
Nickel LLC the undivided eighty-five percent (85%) interest in the assets
obtained by the Trust in the Water Transfer Agreement referred to in
subparagraph A8 above.

STORAGE RIGHTS. Any and all Sellers’ right, title and interest in any right to

store water, in Isabella Reservoir including, but not limited to the following:

1. Storage Rights In Isabella Reservoir. The perpetual right of Sellers to rent
from North Kern (which has a right to storage space in Isabella Reservoir
pursuant to the 1962 Agreement referred to in subparagraph A.2 above and that
certain Contract among the United State of America, North Kern, Buena Vista,
Tulare Lake and Hacienda, dated October 23, 1964) storage space in Isabella
Reservorr for storage of their Kern River water, imcluding Excess Water, as such
right is set forth on behalf of the Downstream Group in Paragraph 9 of the 1962
Storage Agreement {such right to rent storage space reserved by Sellers in the
Reservation Agreement referred to in subparagraph A.4 currently entitles Sellers
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to twenty percent (20%) of the storage capacity of Isabelia Reservoir); and

2. 1964 Contract with the United States of America. Any and all of Sellers’
right to store water pursuant to the Contract with the United States of America,
Number 14-06-200-1360A; and

3. Seitlement Agreements. Any and all of Sellers’ right to store water
pursuant to the Reservation Agreement referred to in subparagraph A 4and the
Kern River Water Settlement Agreement and the Supplement to Kemn River
Water Settlement Agreement referred to in subparagraph A.3 above; and

4,  Minimum Pool Agreement. Any and all of Sellers’ right to store water
pursuant to the Agreement for Establishment and Maintenance of Mintmum
Recreation Pool of 30,000 acre feet in Isabella Reservoir by and between Buena
Vista, North Kem, Tulare Lake, Hacienda, and the County of Kern dated
November 8, 1963; and

5. Allocation Agreement. Any and all of Sellers’ right to store water
pursuant to the Allocation Agreement referred to in subparagraph A.1 above
assigned to Miller & Lux, Inc. pursuant fo the Assignment referred to in
subparagraph A.l.a above and confirmed and ratified by the Agreement dated
September 30, 1966, referred to in subparagraph A.1.b above; and

6. Spreading Agreements. Any and all of Sellers’ rights under the Olcese-La
Hacienda Agreement, referred to in subparagraph A.6 above, to store water in the
Bakersfield Spreading Area pursuant to the Agreement No. 77-07 W.B. and
Agreements No. 78-12 W.B. and 81-76 W.B.; and

C. WATER EXCHANGE AGREEMENTS. Any and all of Sellers’ right, title and
interest to, exchange water and entitlements arising as a result of contracts executed by
Sellers for deliveries of water pursuant to various water exchange agreements for water
originating in Kern County regardless of where delivered or regardless of whether the
water for which it is exchanged originated in Kern County, including, but not limited to,
the following:

1. 1962 Agreement; Water Exchange Rights. Such rights and entitlements of
Sellers as from time to time arise pursuant to the priority position of Sellers to
substitute its Kern River water for Kem River water to be delivered by Buena
Vista or North Kern to third parties, and to receive water being returned to such
parties in payment of prior exchanges, to the extent Sellers have a credit balance
of water to be delivered, as such priority 1s set forth in Paragraph 14 of the 1962
Agreement; and

2. Right To Purchase Option Water. The annual right of Nickel to purchase
all Olcese water in the Bakersfield Spreading Area which is in excess of that
needed by Olcese as determined by Sections 8 and 9 of the Olcese-La Hacienda
Agreement referred fo in subparagraph A.6 above (“Option Water”), on the terms
and conditions set forth in Section 10 of the Olcese-La Hacienda Agreement; and
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3. Hacienda Water Substitution Agreement. The right of Sellers to substitute
Hacienda water for all or a portion of Buena Vista water in exchange for Buena
Vista entitlement of State Aqueduct water pursuant io the Water Substitution
Agreement dated November 14, 1972, by and between Buena Vista and
Hacienda; and

4, Buena Vista-La Hacienda Water Exchange Agreement. The right of
Nickel to exchange Option Water for the Kern River water of Buena Vista
pursuant to Paragraph 3(f) of the Buena Vista-La Hacienda Agreement; and

5. California Agueduct Water Exchange Agreement. The right of Sellers to
receive California Aqueduct Water from the Kern County Water Agency
Improvement District No. 4 (the “Agency”) in return for amounts of Kern River
water delivered by Sellers or their predecessors to the Agency, pursuant to the
terms and conditions set forth in that certain Water Exchange Agreement dated
April 17, 1982, by and between the Agency and Nickel; and

CONTRACT RIGHTS. Any and all Sellers’ right, title and interest in any

contract rights relating to the sale or exchange of water originating i Kem County,
whether general intangibles or otherwise, including, but not limited to the following:

E.

1. TLR-La Hacienda Agreement. The right of Sellers to the first opportunity
to sell Kern River water to TLR for use on that real property commonly referred
to as the “Hacienda Ranch’ or within the Tulare Lake Basin area, as set forth m
Section 2(h) of the Kem River Water and Storage Reservation Agreement
referred to in subparagraph A 4 above, and the right of Sellers to payment from
TLR as set forth in Section 2 thereof: and

TRANSPORTATION RIGHTS. Those certain miscellaneous nights of Sellers to

utilize canals, ditches, or other water transportation methods or conveyances or delivery
facilities, and pumping equipment such as 1s necessary to exercise the water conveyance,
transportation, and delivery rights, storage rights, water rights, water exchange
entitiements, contract rights or any other rights or entitlements Sellers may have now,
including, but not limited to, the rights specified in the following agreements:

L. That certain Common Use Agreement Between Buena Vista Water
Storage District and Hacienda Water District dated June 18, 1973; and

2. That certain Agreement of Sale referred to in subparagraph A .4 above, as
more particularly set forth in Section 2(h) thereof, including the canal paralle] to
and one mile north of state Highway 46 as said canal is described therein; and

3. That certain 1964 Amendment to Miller-Haggin Agreement referred to in
subparagraph A.l.a. above which provides for use of first-point conduit to
transport second-point group water pursuant to Section 5 thereof, and

4. That certain Kern River Canal Extension Agreement dated October 14,
1964, by and between Buena Vista, Buena Vista Associates Incorporated, and
Miller & Lux Incorporated as more particularly set forth in Section VI thereof;

and
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5. Any and all agreements that now exist with respect to or regarding the
Johnson Ditch. :

6. Certain Agreements. Any rights, to the extent owned by Sellers, under the
following agreements:

a. That certain Goose Lake Canal Agreement dated May 13, 1979 by
and between Buena Vista as first party, and La Hacienda and Twin Farms,
Inc., as second parties, recorded June 5, 1979, Kem County, Book 5203,
Page 487; and

b. That certain goose Lake Canal Allocation of Water and Operating
Agreement dated May 13, 1979 by and between La Hacienda, and Nickel
Enterprises and Twin Farms: and

c. That certain Agreement for Joint Use of Burhans Canal System
and Introduction of Nondistrict Water Into Burhans Ranch Area dated
May 14, 1979, by and between Nickel Enterprises and Lost Hills Water
District.
F. EXCLUSIONS. The following rights held by Sellers shall not be included within
the definition of Lower River Water Rights:

1. Riparnian Rights. Any rights not discussed above that are legally defined
as riparian nights under California Jaw; and

2. Groundwater. The right to pump groundwater that naturally occurs
beneath land owned by Sellers; and _

3. Public Agency Water. The right to obtain water from any Public Agency
exclusively for use on land owned or leased by Sellers within that agency’s
service area.
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RECORDING REQUESTED BY:

CHICAGO TITLE COMPANY

WHEN RECORDED MATL TO

AND MAIL TAX STATEMENTS TO:

NAME KERN COUNTY WATER AGENCY
Attention: JOHN STOVALL

ADDRESS P.O.BOX 58

CITY BAKERSFIELD

STATE & 71P CALIFORNIA 93302-0058

QUITCLAIM DEED
TXTLE NO. ESCROW.NQ. 673298-MM APN:

THE UNDERSIGNED GRANTOR(s) DECLAREC(s) '
DOCUMENTARY TRANSFER TAX 15§ -0- (No Consideration) CITY TAX §
0 Computed on full value of property conveyed, or 0 Computed ou full value less value of liens or
encumbrances remaining at time of sale,
O Unincorporated area: [ City of Bakersfield, and

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, NICKEL FAMILY, LLC,
a California limited liability company hereby remise, release and forever quitclaim to KERN COUNTY
WATER AGENCY, a California public agency, receipt of which is its interest in the real property described in
Exhibit B attached hereto and incorporated berein by this reference, together with all improvements thereon and
all easements, rights of way, and other rights appurtenant thereto, subject, however, to the lien of non-
delinquent real property taxes and assessments and covenants, conditions, restrictions easements, rights-of-way
and servitudes of record 1 the County of Kern, State of California.

See Attached Exhibit B

Dated , 2001

{(ALL SIGNATURES MUST BE ACKNOWLEDGED)
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA )
) ss.
COUNTY OF KERN )
On , before me,
DCate _ Name and Tille of Officer (e.g. “Jane Doe, Nolary PublicT)

personally appeared :

Mamw of Signers

(1 personally known to me — OR — O proved to me on the basis of satisfactory evidence to be the
persons whose names are subscribed to the within
instrument and acknowledged to me that they executed the
same in their authorized capacities, and that by their
signatures on the insfrument the persons, or the entity upon
behaif of which the persons acted, executed the instrument.

WITNESS my hand and official seal.

Signafture of Notary Public

OPTIONAL

Though the data below is not required by law, it may prove valuable to persons relying on the
document and could prevent fraudulent reattachment of this form.

CAPACITY(IES) CLAIMED BY SIGNER(S) DESCRIPTION OF ATTACHED
DOCUMENT
O individual
O Corporate Officer
Titlas Title or Type of Document

L1 Partner(s) O Limited

OO General
(3 Attorney-In-Fact Number of Pages
[1 Trustee(s)
Ll Guardian/Conservator
O Other:

Date of Document

Signer is Representing:
Name of Persons or Entity(ies)

Signers Other Than Named Abave
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EXHIBIT B

TO QUITCLAIM DEED FROM NICKEL FAMILY, LLC TO KERN COUNTY WATER
AGENCY

The real property transferred pursuant to this Quitclaim Deed consists of the undivided
interests held by Grantor, NICKEL FAMILY, LLC in and to the real property described in
EXHIBIT B-1 attached hereto.
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EXHIBIT B-1

A. CASTRO DITCH WATER RIGHTS. Any and all of Nickel’s right, title and
interest now owned in the so-called Castro Right to divert water from the Kem River
evidenced by various instruments, conveyances, contracts and agreements, including, but
not limited to, the following:

1. That certain Indenture dated Apxil 5, 1894, recorded April 6, 1894 Kern
County, Book 54, Deeds, Pages 30 and 31, by which H.H. Fish, George Daggett,
and H.A. Blodget conveyed an undivided 1;’ 18th interest in the Castro Ditch and
water right to James M. Keith; and

2. That certain Indenture dated April 5, 1894, recorded April 6, 1894, Kern
County, Book 54, Deeds, Pages 32 and 33, by which H.H. Fish, George Daggett,
and H.A. Blodget conveyed an undivided 1/9th interest in the Castro Ditch and
water right to S.W. Wible; and

3. That certain Indenture dated May 20, 1896, recorded May 20, 1896, Kermn
County, Book 60, Deeds, Pages 640 and 641, by which Tomas Castro and Manual
Castro conveyed an undivided 2/18ths part of the Castro Ditch and all the
branches thereof and of the water and water rights appurtenant thersto to William
S. Tevis; and

4, That certain Indenture dated May 20, 1894, recorded May 22, 1896 Kern
County, Book 60, Deeds, Pages 644 and 645, by which W_.L. Dixon and Florence
G. Dixon, his wife, conveyed an undivided 2/18ths part of the Castro Ditch and
all the branches thereof and of the water and water rights appurtenant thereto to
William 8. Tevis; and
5. That certain Agreement dated March 31, 1905, which provides for the

' ncht to appropriate and divert water from the Kern River at the head of Stine
Canal Extension up to 20 cfs; and

6. That certain Corporation Quitclaim Deed dated February 4, 1982,
recorded February 25, 1982, Kern County, Book 5440, Pages 2241-2242, by
which Miller & Lux, Inc., remised, released and quitclaimed to La Hacienda, Inc.,
Assessors Parcel Number 700-980-24-00-8; and '

7. That certain Corporation Quitclaim Deed recorded February 25, 1982,
Kem County, Book 5440, Pages 2243-2244, by which Miller & Lux, Inc.,
remised, released and quitclaimed to La Hacienda, Inc., Assessors Parcel Number
700-980-25-00-1; and
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8. That certain Quitclaim Deed dated November 25, 1986, by which La
Hacienda, Inc., remised, released and quitclaimed to the City of Bakersfield the
physical facilities of the Castro Diich excepting all Kemn River Rights appurtenant
to eight shares of stock in the Castro Ditch; and

9. Any other or additional right, title or interest in or to the Castro Ditch and
water right now owned by Nickel.

JOHNSON DITCH WATER RIGHTS. The so-called Johnson Right to

divert water from the Kern River of which Nickel owns a part as a result of various
struments, conveyances, contracts, and agreements, including, but not limited to, the

following:

1. That certain Corporation Quitclaim Deed dated February 4, 1982,
recorded February 25, 1982, Kem County, Book 5440, Pages 2245-2246, by
which Miller & Lux, Inc., remised, released and quitclaimed to La Hacienda, Inc.,
Assessors Parcel Number 700-980-26-00-4; and

2. Any other or additional right, title or interest in or to the Johnson Ditch
and water right now owned by Nickel.
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RECORDING REQUESTED BY:
CHICAGO TITLE COMPANY

WHEN RECORDED MATL TO
AND MAIL TAX STATEMENTS TO:

NAME OLCESE WATER DISTRICT
' Aftention: Board of Directors

ADDRESS P.O. BOX 651

CITY BAKERSFIELD

STATE & ZIP CALIFORNIA 93302

QUITCLAIM DEED
TITLE NO. ESCROW, NQ., 673298-MM APN:

THE UNDERSIGNED GRANTOR(s} DECLARE(s)
DOCUMENTARY TRANSFER TAX is § -0- (No Consideration) CITY TAX §
3 Computed on full value of property conveyed, or [0 Computed cn full value less value of liens or
encumbrances remaining at time of sale,
0 Unincorporated area: 0 City of Bakersfield, and

FOR A VALUABLE CONSIDERATION, receipt of which 1s hereby acknowledged, KERN COUNTY
WATER AGENCY, a California public agency, hereby remise, release and forever quitclaim to OLCESE
WATER DISTRICT, a Califormia public ageney, receipt of which is its interest in the real property described in
Exhibit C attached hereto and incorporated herein by this reference, together with all improvements thereon and
all easements, rights of way, and other rights appurtenant thereto, subject, however, to the lien of non-
delinquent real property taxes and assessments and covenants, conditions, restrictions easements, rights-of~way
and servitudes of record in the County of Kern, State of California.

See Attached Exhibit C

Drated , 2001

(ALL SIGNATURES MUST BE ACKNCWLEDGED)
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA }
) ss.
COUNTY OF KERN )
Cn , before me, ,
Date Name and Titfe of Officer (e.g. “Jane Doa, Notary Public™)

personally appeared _ ,

Marme of Signers

1 personally known to me —~ OR — [ proved to me on the basis of satisfactory evidence to be the
persons whose names are subscribed to the within
instrument and acknowledged to me that they executed the
same in their authorized capacities, and that by their
signatures on the instrument the persons, or the entity upon
behalf of which the persons acted, executed the instrument.

WITNESS my hand and official seal.

Signature of Notary Public

OPTIONAL

Though the data below is not required by taw, it may prove valuable to persons relying on the
document and could prevent fraudulent reattachiment of this form,

CAPACITY(IES) CLAIMED BY SIGNER(S} DESCRIPTICN OF ATTACHED
DOCUMENT
1 individuat
O Corporate Officer
Tilles Title or Type of Document

Ll Partner(s) O Limited

O General
& Attorney-in-Fact Number of Pages
L] Trustee(s)
Ll Guardian/Conservator
0 Other:

Bate of Document

Signer is Representing:
Name of Parsons or Entity(ies}

Signers Gther Than Named Above
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EXHIBIT C

TO QUITCLAIM DEED FROM KERN COUNTY WATER AGENCY TO OLCESE WATER
DISTRICT .

The real property transferred pursuant to this Quitclaim Deed consists of the undivided
interests held by Grantor, KERN COUNTY WATER AGENCY in and to the real property
described in EXHIBIT C-1 attached hereto.
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EXHIBIT C-1

A, CARMEL WATER RIGHT. The so-called Carmel Water nght to 3.956% of
Kern River water allocated to the Miller-Haggin First Parties of which Nickel’s
predecessors in interest owned a part as a result of various instruments, conveyances,
contracts, and agreements as follows:

1. That certain Agreement dated October 24, 1945, between Buena Vista
Water Storage District as first party, and C.E. Houchin and George L. Bradford,
co-partners doing business as Carmel Cattle Company, as second party, recorded
December 1, 1945, Kerm County, Book 1290, Page 176, by which the second
party reserved said Carmel Water Right; and

2. That certain Deed dated February 23, 1956, in which Kathryn Houchin,
Francis L. Houchin, and Anna Lumis, as executors of the estate of C.E. Houchun,
deceased, conveyed to Miller & Lux, Inc. said Carmel Water Right; and

3. That certain Deed dated February 24, 1956, recorded February 1956, Kem
County, Book 2567, Page 0527, document no. 11922, in which Miller & Lux, Inc.
conveyed to C. Ray Robinson and Pauline Robinson, husband and wife, an
undivided 15% of said Carmel Water Right; and

4. That certain Quitclaim Deed Agreement dated August 31, 1973, recorded
September 24, 1973, Kem County, Book 4805(?), Page 812(?) by which C. Ray
Robinson, as grantor and as successor In interest to Pauline Robinson in said Deed
to Mr. & Mrs. Robinson, thereafter transferred all s then remaining 12.75%
mdivided interest in and right to either water or income in said Carmel Water
Right to George Nickel; and
s That certain Agreement by and between Nickel doing business as Kern
River Delta Farms, and QOlcese Water District, dated February 27, 1976, to which
said 12.75% undivided interest of George Nickel in said Carmel Water Right is
subject, pursuant to Sections 1 and 5 thereof.

6413091



RECORDING REQUESTED BY:
CHICAGO TITLE COMPANY

WHEN RECORDED MATL TO
AND MATL TAX STATEMENTS TO:

NAME NICKEL FAMILY, LLC
Attention: James Nickel, President

ADDRESS P.O. BOX 66679

CITY BAXERSFIELD

STATE & ZIP CALIFORNIA 93386-0679

QUITCLAIM DEED
TiTLE NO. ESCROW.NO. 673298-MM APN:

THE UNDERSIGNED GRANTOR(s) DECLARE(s)
DOCUMENTARY TRANSFER TAX is § -0- (No Consideration) CITY TAX §
3 Computed on full value of property conveyed, or 0] Computed on full vajue less vatue of liens or
encumbrances remaining at ttme of sale,
0 Unincorporated area: (1 City of Bakersfield, and

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, KERN COUNTY
WATER AGENCY, a California public agency, hereby remise, release and forever quitclaim to NICKEL
FAMILY, LLC, a California limited liability company, receipt of which is its interest in the real property
described i Exhibit B attached hereto and incorporated herein by this reference, together with all improvements
thereon and all easements, rights of way, and other rights appurtenant thereto, subject, however, to the lien of
non-delinquent real property taxes and assessments and covenants, conditions, restrictions easements, rights-of-
way and servitudes of record in the County of Xern, State of California.

See Attached Exhibit B

Dated , 2001

(ALL SIGNATURES MUST BE ACKNOWLEDGED)

641309.1



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT -

STATE OF CALIFORNIA )
} ss.
COUNTY OF )
On , before me,
Date Name and Title of Officer {2.g. “Jane Dae, Nolary Public”)

personally appeared

Name of Signers

[3 personally known to me — OR — O proved to me on the basis of satisfactory evidence {o be the
persons whose names are subscribed to the within
instrument and acknowledged to me that they executed the
same in their authorized capacities, and that by their
signatures on the instrument the persons, ar the entity upon
behalf of which the persons acted, executed the instrument.

WITNESS my hand and official seal.

Signature of Notary Public

OPTIONAL

Though the data below is not required by law, it may prove valuable to persons relying on the
document and could prevent fraudulent reattachment of this form.

CAPACITY(IES) CLAIMED BY SIGNER(S) DESCRIFTION OF ATTACHED
DOCUMENT
1 Individual
O Corporate Officer
Tittes Title or Type of Document

00 Pariner(s) 0O Limited

0 General
[J Attorney-in-Fact Number of Pages
O Trustee(s)
I Guardian/Conservator
O Other:

Drate of Dacurnent

Signer is Representing:
Name of Persons or Entity(ies)

Signers Other Than Named Above

SATANO 1




Exhibit D

Power Charge = $IKWH X Avg. KWHIAF X 10,000 AF

1. $/KWH is calculated by using the PG&E, AG Sb rate or future equivalent determined prior to
May 1 of each year. Currently AG 5b includes dernand charges and eleciric energy charges for
on peak, off peak, and partial peak and California Energy Commision taxes. The 10,000 af is
assumed to be purnped at a rate of 1,000 AF per month from March 1 to December 31.

The average daily rate is 33 AF. Pumping is assumed to occur throughout the entire 24 hour

pericd for each day of the month.

2. The foliowing table will be used to determine the KWH/AF. Average Depth to Groundwater is a -
value caiculated from the measurements of wells in the Pioneer Project during the spring of each
year, This data is compiled for the Kern Fan Monitoring Committea.

Spring Average Depth
fo Groundwater Average
on the Pioneer Project’ KWH/AF
10 104
20 . 211
30 229
40 246
50 264
80 281
70 288
80 317
20 334
100 352
110 368
120 387
130 405
140 422
180 440
160 _ 457
170 475
180 493
180 510
200 528
210 545
220 583
230 581
240 588
250 616
260 633
270 651
280 ' 668
280 686
300 704

Example: if groundwater leveis are 102 feet.

$224,005 = $0.0631/KWH X 358 KMWHIAF X 10,000 AF

If average depth to groundwater drops below 300 faet the KWH/AF will be recalculated.



Summary of Power Costs
Nickel 10,000 AF

2001

Month AF KWH Amount $/KWH
March 1,000 355,000{ $16,972.54 0.05
April 1,000 355,000 16,913.30 0.05
May 1,000 355,000 26,145.30 Q.67
June 1,000 355,000 25,853.10 0.07
July 1,000 385,000 26,145.30 Q.07
August 1,000 365,000 26,145.30¢ 0.07
September 1,000 355,000 25,853.10 0.07
Qctober 1,000 355,000 26,145.30 0.07
November 1,000 355,000 16,913.30 0.05
December 1,000 355,000 16,972.54 0.05

Total 10,000| 3,550,000 $224,059.08
Average S/KWH. .. ....ooeriiiaare e $0.06
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POWER BILLING CALCULATION _ ;
tocation:  Nickel 10,000 AF PGRE SCHEDULE No, AG-5B  PERIOD B

FACILITY: _ Pioneer Project MONTH of Mar 2001 CODE . 3
Usage Rala TOTAL %
JUSTOMER CHARGE: 0.00
AETER CHARGE: 0.00
JEMAND CHARGES PER (KW) : Kw KW
per KW of rmaximum-peak-period demand 564 0.00 ' 0.00
{From PGEE) per KW of maximum-part-peak-period demand ¢ 0.00 0.00

pear KW of ofi-peak-period seasonal billing demand
{3 weills - 250 HP @ .74 KW/hp = maximum demand of 555 K- 5855 440 2,442.00

L ECTRIC ENERGY CHARGES:

Multiplier KWH FKWH Amaunt 3§
Fotal KWH 355,000
Base Energy Charges:
On Peak 0.0% 0 0.00000 0.00
(From PG&E} Partial Peak : 384% 136465  0.04861 6,360.63
O Péak B1.6% 218535 003706  8,098.91
TOTAL ELECTRIC ENERGY CHARGES: 14,459.54
Sub Total $16,901.54
TAXES KWH SHWH
California Energy Commission . 355,000  0.00020 71.00
TOTAL BILLING { $16,972.54|
TOTAL NET BILLING 1 $16,972.54
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POWER BILUNG CALCULATION

AG-5B  PERIOD

LOCATION: Nickel 10,000 AF PGEE SCHEDULE No. B
FACILITY: Ploneer Project MONTH of Apr 2001 CODE 4
Usage Rate TOTAL §
USTOMER CHARGE: 8.80
ETER CHARGE: 0.00
EMAND CHARGES PER (KW) : ' Kw WKW
per KW of maximum-peak-pericd demand 564 0.00 6.00
‘rom PG&E) per KW of maximum-part-peak-pericd demand G 0.00 .00
per KW of oif-peak-period seasonal billing demand
{3 wells - 250 HP @ .74 KWihp = maximum demaad of 555 K 555 4.40 2,442.00
LECTRIC ENERGY CHARGES:
Mutiipfier KWH FRWH Amount §
atal KWH 355,000
3ase Energy Chames:
On Peak 0.0% g 0.00000 .00
“rom PG&E) Partial Peak . 36.7% 130,282 0.04561 6,071.51
Off Peak 63.3% 224,738 0.03706 8,328.72
OTAL ELECTRIC ENERGY CHARGES: 14,400.30
Sub Totai $16,842.30
AXES KWH FHWH
Califoria Energy Commission 355,000  0.00020 71.00
TOTAL BILLING | $16,813.30 I
TOTAL NET BILLING $16,913.30

£




KERN COUNTY WAIEK AGENULIT
POWER BILLING CALCULATION

LOCATION: Nickel 10,000 AF PGEE SCHEDULENo.  AG-58  PERICD A
FACILITY: ' Pioneer Project MONTH of May 2001 CODE 5
Usage Ralg TOTAL §
JSTOMER CHARGE: .00
ETER CHARGE: 0.0¢
EMAND CHARGES PER (KW} : Kw KW
per KW of maximum-peak-pericd detnand 564 0.00 0.00
‘rom PGAE) per KW of maximum-pan-peak-perod demand 855 270 1,498.51
per KW of off-peak-period seasonal billing demand
{3 wells - 250 HP @ .74 KW/hp = maximum demand of 555 K 555 6.55 3,635.25

LECTRIC ENERGY CHARGES: .
Muttiplier KWH JKWH Amournt §

stat KWH 355,000
Base Energy Charges:
On Peak 17.7% 52,984 0.14294 5,002.93
From PG&E) Partial Peak 0.0% 0 0.00000 0.00
Off Peak 82.3% 292,046 0.04088  11,537.81
‘OTAL ELECTRIC ENERGY CHARGES: 20,940.55
Sub Total $26,074.30
TAXES KwH $KWH
California Energy Commission 355,000 0.00024 71.00
TOTAL BILLIRG | '$26,145.30!
TOTAL NET BILLING $26,145.30



KERN COUNTY WATER AGENCY
POWER BILLING CALCULATION

rocaTioN:  Nickel 10,000 AF PG&E SCHEDULE No, AG:SB  PERIOD A
FACILITY: Pleneer Project MONTH of Jun 2001 " CODE 6
. Usange . Rate TOTAL ¥
JUSTOMER CHARGE: _ 0.00
AETER CHARGE: 0.00
JEMAND CHARGES PER (KW) : KW KW
per KW of maximum-peak-pericd demand 564 0.09 2.00
{From PG&E} per KW of maximum-pari-peak-period demand 555 2.70 1,498.50
per KW of off-peak-period seasonal billing demand
{3 wells - 250 HP @ .74 KW/hp = maximum demand of 555 K 555 6.55 3,635.25

L ECTRIC ENERGY CHARGES:

Multiplier KWH FHWH Amount $
fotal KWH : 355,000
Base Energy Charges:
On Peak 16.9% 60,121 0.14204 8,593.70
{From PG&E} Partial Peak 0.0% a 0.00000 0.00
Off Peak 83.1% 264,879 004088  12,0564.65
TOTAL ELECTRIC ENERGY CHARGES: 20,648.35
Sub Total $25,782.10
TAXES KWH SKWVH
California Erergy Commission 385,000 0.00020 71.00
TOTAL BILLING | $25,853.101
TOTAL NET BILLING $25,853.10
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POWER BILLING CALCULATION

AG-5B  FERIOD

LOCATION:  Nickel 10,000 AF PGAE SCHEDULE No, A
FACILITY: Planeer Project MONTH of Jul 2001 CODE 7
’ Usage Rate TOTAL 3
USTOMER CHARGE: 0.00
IETER CHARGE: 0.00
'EMAND CHARGES PER (KW) : Kw W
per KW of maximum-peak-period demand 564 0.00 0.00
From PG&E) per KW of maximum-part-peak-period demand 555 2.70 1,498.50
per KW of off-peak-period seasonal bilfing demand
(3 wells - 250 HP @ .74 KWrhp = maximum demand of 558 K 555 8.55 3,635.25
ILECTRIC ENERGY CHARGES:
Mudtipiier KWH SKWH Amount §
‘otal KWH 355,000
Base Energy Charges:
On Peak 17.7% 62,0964 0.14294 9,002.93
(From PG&E) Partial Peak : 0.0% 0 000000 0.00
Oft Peak B2.3% 292,016 0.04088 11,937.81
[OTAL ELECTRIC ENERGY CHARGES: 20,940.55
Sub Totat 526,074.30
[AXES KWH SHKWH
Californta Energy Commission 355,000 0.00020 71.00
TOTAL BILLING [ $26,145.30|
TOTAL NET BILLING $26,145.30




KERN COUNIY WALSR MAT I v
POWER BILLING CALCULATION

LOCATION: Nickel 10,000 AF PG&E SCHEDULE No. AG-5B  PERIOD A
FACILITY: Pioneer Project MONTH of Aug 2001 CODE 8
. __Usage Rate TOTAL 3
"USTOMER CHARGE: 0.00
JETER CHARGE: 0.00
TEMAND CHARGES PER (KW} : Kw KW
per KW of maximum-pesk-period demand ’ 564 0.00 .00
‘From PG&E} per KW of maximum-part-peak-period demand 555 270 1,498.50

per KW of off-prak-period seasonal Billing demand
{3 wells - 250 HP @ .74 KW/hp = maximum demand of 555 K 555 G.55 3,635.25

LECTRIC ENERGY CHARGES:

Muttiplier KWH FHKWH Amount §
“ptal KwH 355,000
Base Energy Charges:
On Peak 17.7% 62,984 0.14294 9,002.93
{From PG&E) Partial Peak : 0.0% 0 0.00000 0.00
Off Peak 823% 292,016 0.04088  11,937.61
fOTAL ELECTRIC ENERGY CHARGES: 20,940,55
Sub Total $26,074.30
TAXES KWk SKWH
California Energy Commission 355000 000020 71.00
TOTAL BILLING [ $26.145.30|
TOTAL NET BILLING $26,145.30
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POWER BILLING CALCULATION

LOCATION: Nicke! 10,000 AF PG&E SCHEDULE No. AG-5B  PERIOD
FAGILITY: Pioneer Project MONTH of Sep 2001 CODE g
Usage Rate TOTAL %
JISTOMER CHARGE: 6.00
ETER CHARGE: 0.00
EMAND CHARGES PER (KW} : Kw VKW
per KW of maximum-peak-period demand 564 0.00 0.00
‘ram PG&E) per KW of maximum-part-peak-petiod demand 555 270 1,493.50
per KW of off-peak-period seasonal billlng demand
{3 wells - 250 HP @ .74 KWrhp = maximum demand of 535 K 558 6.55 3,635.25
LECTRIC ENERGY CHARGES:
: Muftiplier KWH BKWH Amount §
stal KWH 355,000
3ase Energy Charges:
On Peak 16.9% 60,121 0.14284 8,593.70
From PG&E} Partial Peak 0.0% V] 0.00000
Off Peak 83.1% 294,879  0.04088  12,054.65
"OTAL ELECTRIC ENERGY CHARGES: 20,648.35
Sub Total $25,782.10
FTAXES KWwH SKWH
California Energy Commission 355000  0.00020 71.00
TOTAL BILLING [ $25,853.10 |
TOTAL NET BILLING $25,853.10




KERN COUNIY WAIEK AGENGTS
POWER BILLING CALCULATION

Lrocanion:  Nickel 10,000 AF PG&E SCHEDULE No.  AG-5B  PERIOD A
FACILITY: Pionear Project MONTH of Qct 2001 CODE 10
Usage Rata TOTAL &
USTOMER CHARGE: 0.00
IETER CHARGE: 0.00
'EMAND CHARGES PER (KW) : Kw KW
per KW of maximum-peak-period demand 564 0.00 g.00
From PG&E) per KW of maximum-part-peak-period demand 555 2,70 1,498.50
per KW of off-peak-pericd seasonal billing demand
(3 wells - 250 HP @ .74 KW/hp = maximum demand of 555 K 555 6.55 3,635.25
1 ECTRIC ENERGY CHARGES:
Muitipfier KWH FHWH Amount ¥
‘otal KWH 355,000

Base Energy Charges:

On Peak 17.7% 62,984 0.14294 9,002.93
{From PG&E)} Partial Peak 0.0% 0 0.00000 0.00
Off Peak §23% 292,016 0.04088  11,937.61
rOTAL ELECTRI C ENERGY CHARGES: 20,940.55
Sub Total $26,074.20
FAXES KWH KWH
California Energy Commission 355,000 0.00020 71.00
TOTAL BILLING [ $26.145.30|
TOTAL NET BILLING $26,145.30
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KERN COUNTY WATEK AGoMNGTY
POWER BILLING CALCULATION

tocAamion:  Nickel 10,000 AF PG&E SCHEDULENo.  AG-58 o PERIOD” B
FACILITY: Ploneer Project MONTH.of Nov 2001 CODE _ e
Usage Hate . TOTAL %
JVUSTOMER CHARGE: 0.00
AETER CHARGE: 0.00
JEMAND CHARGES PER (KW) : Kw KW
per KW of maximum-peak-peniod demand 564 ¢.00 0.00
{From PGEAE) per KW of maximum-part-peak-period demand 0 0.00 0.00
- per KW of off-peak-period seasonal billing demand
(3 wells - 250 HP @ 74 KWhhp = maximum demand of 555 K 555 440 2,442.00
LECTRIC ENERGY CHARGES:
Multiplier KWH EKWH Amount §
‘otal KWH 355,000
Base Energy Charges:
On Peak 0.0% 0 0.00000 000
{From PG&E} Partial Paak 36.7% 130,262 0.04661  8,071.51
Off Peak 63.3% 224,738 0.037086 8,328.79
[OTAL ELECTRIC ENERGY CHARGES: 14,400.30
Sub Total $16,842.30
TAXES KWH SHKWH
California Energy Comsmnission 355,000  ©.00020 71.00
TOTAL BILLING [ $18,913.30J
TOTAL NET BILLING $16,913.30
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KERN VYOO 3 vmoa o emve wn o .
POWER BILLING CALCULATION

LocaTion:  Nickel 10,000 AF PGRE SCHEDULE No. AG-5B  PERIOD B
FACHITY: Pionzer Project , MONTH of Dec 2001 CODE 12

Usage Rate TOTAL §

JSTOMER CHARGE: 0.00

ETER CHARGE: 0.00

EMAND CHARGES PER (KW) : : Kw FHW

per KW of maximum-peak-period demand 564 0.00 0.00

“rom PG&E) per KW of maximum-pari-peak-peried demand a 0.00 0.00
per KW of off-peak-period seasonal billing demand _

{3 welis - 250 HP @ .74 KW/hp = maximum demand of 555 K 555 4.40 2,442,00

LECTRIC ENERGY CHARGES:

Multiplier KWH SEKWH Amount
“otal KWH 355,000
Base Energy Charges:
On Peak 0.0% 0 0.00000 0.00
{From PG&E} Partial Peak - 38.4% 136465  0.04661 6,360.83
Off Peak 61.6% 218,535  0.03706  8,098.31
FOTAL ELECTRIC ENERGY CHARGES: 14,459 54
Sub Total $16,901.54
TAXES KWH  S/KWH _
Califomnia Energy Commission 355,000  0.00020 71.00
TGTAL BILLING | $15,97z.54|
TOTAL NET BILLING $16,972.54
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EXHIBITE

TO QUITCLAIM DEED FROM KERN COUNTY WATER AGENCY TO NICKEL FAMILY,
LLC

The real property transferred pursuant to this Quitclaim Deed consists of the undivided
interests held by Grantor, KERN COUNTY WATER AGENCY in and to the real property
described in EXHIBIT E-1 attached hereto. '

£41369.1



EXHIBIT E-1

WATER INVENTORIES:

1. The Buena Vista Water Storage District forty thousand (40,000} acre-foot
inventory;

2. The North Kermn Water Storage District five thousand eight hundred
eighty-two (5,882) acre-foot inventory; .

3. The Preconsolidation fourteen thousand one hundred seventy (14,170)
acre-foot inventory;

4., The five thousand (5,000) acre-foot payback water from Kem County
Water Agency Improvement District No. 4.

541309.1



RECORDING REQUESTED BY:
CHICAGO TITLE COMPANY

WHEN RECORDED MATL TO
AND MATE TAX STATEMENTS TO:

NAME NICKEL FAMILY, LLC
Attention: James Mickel, President

ADDRESS P.O. BOX 60679

CITY BAKERSFIELD

STATE & ZIP CALIFORNIA 93386-0679

QUITCLAIM DEED
TITLE NO. ESCROW. NO. 673298-MM APN:

THE UNDERSIGNED GRANTOR(s) DECLARE(s)
DOCUMENTARY TRANSFER TAX is § -0- (No Consideration) CITY TAX §
G Computed on fulf value of property conveyed, or O Computed on full value less value of liens or
encumbrances remaining at time of sale,
11 Unincorporated area; 11 City of Bakersfield, and

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknmowledged, KERN COUNTY
WATER AGENCY, a California public agency, hereby remise, release and forever quitclaim to NICKEL
FAMILY, LLC, a California limited Hability company, receipt of which is ifs interest in the real property
described in Exhibit G attached hereto and incorporated herein by this reference, together with all
improvements thereon and all easements, rights of way, and other rights appurtenant thereto, subject, however,
to the lien of non-delinquent real property taxes and assessments and covenants, conditions, restrictions
easements, rights-of-way and servitudes of record in the County of Kem, State of California.

See Attached Exhibit G

Dated , 2001

(ALL SIGNATURES MUST BE ACKNOWLEDGED)

5413041



CALIFORNIA ALL-PURPOSE ACKNOWLTEDGM ENT

STATE OF CALIFORNIA )
) ss.
COUNTY OF KERN )
On , before me, ,
Dale Name and Tile of Oficer (e.0. "Jane Doa, Notary Public?)

personally appeared )

Name of Siorers

O personally known to me - OR — {1 proved fo me on the basis of satisfactory evidence to be the
persons whose names are subscribed to the within
instrurent and acknowledged to me that they executed the
same in their authorized capacities, and that by their
signatures on the instrument the persons, or the entity upon
behalf of which the persons acted, executed the instrument.

WITNESS my hand and official seal.

Signature of Notary Fublic

OPTIONAL

Though the data below is not required by taw, it may prove valuabie to persons relying on the
document and could prevent fraudulent reattachment of this form.

CAPACITY(IES) CLAIMED BY SIGNER(S) DESCRIPTION OF ATTACHED
DOCUMENT '
O Individual
L1 Corporate Officer
Titles Title or Type of Document

L1 Partner(s) 0 Limited

0 General
L1 Attorney-In-Fact Number of Pages
LI Trustee(s)
O Guardian/Conservator
[0 Other:

Date of Document

Signer is Representing:
Name of Persons or Entity(ies)

Signers Other Than Mamed Above

641309.1
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EXHIBIT G

TC QUITCLAIM DEED FROM KERN COUNTY WATER AGENCY TO NICKEL FAMILY,
LLC

The real property transferred pursuant to this Quitclaim Deed consists of the undivided
interests held by Grantor, KERN COUNTY WATER AGENCY in and to the real property
described in EXHIBIT G-1 attached hereto.
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EXHIBIT G-1

On or about September 1, 2000, Garces Water Company, Inc., a California corporation,
hereinafter referred to as “Garces” granted to the Kem County Water Agency, a California
public agency, hereinafter referred to as the “Agency”, various property rights described in the
Grant Deed from Garces to the Agency, which is attached hereto and incorporated herein by
reference. This Grant Deed was recorded in the Official Records of Kern County on September
8, 2000, as document No. 0200112678 consisting of 24 pages , and is hereinafter referred to as
the “Garces Grant Deed”. For valuable consideration, receipt of which is hereby acknowledged,
the Agency hereby quitclaims to Nickel Family LLC, a California himited lability company,
hereinafter referred to as “Nickel LLC”, the following described portions of the property and
rights the Agency received from Garces in the Garces Grant Deed; it being the intent of the
Agency in this Quit Claim Deed to transfer to Nickel 1I.C only such property and rights
described herein as it received from Garces in the Garces Grant Deed and not to transfer to
Nickel LLC any other property or rights that the Agency may now or hereafter own . All
references hereinafter to Exhibit WTA-1 refer to that exhibit in the attached Garces Grant Deed.

The following Particular Water Rights referred to in Part I of Exhibit WTA-1:

i. Pre-consolidation Return Water. The Agency’s right, title and interest in the Pre-
Consolidation Return Water described in Item B of Part I of Exhibit WTA-1, which the Agency
received from Garces in the Garces Grant Deed.

2. Right to Use Olcese Waier. The Agency’s right, title and interest in those portions
of the right to use Olcese water described in Item C-3 of Part I of Exhibit WTA-1, which the
Agency received from Garces in the Garces Grant Deed.

3. Water Rights Arising From Previously Riparian Rights. The Agency’s right, title
and interest in any riparian water rights appurtenant to the Rio Bravo Ranch in Kem County,
described in Item D of Part I of Exhibit WTA-1, which the Agency received from Garces in the
Garces Grant Deed.

4, Storagce Rights. The Agency’s right, title and interest to any storage rights which
the Agency received from Garces in the Garces Grant Deed, which may be hereinafter acquired
by Nickel LLC.

5. Storage Rights in Buena Vista Water Storase District. The Agency’s right, title
and interest in the storage rights in Buena Vista Water Storage District described in Item E-7 of
Part [ of Exhibit WTA-1, which the Agency received from Garces in the Garces Grant Deed.

0. Buena Vista-La Hacienda Water Exchange Agreement, The Agency’s right, title
and 1nterest in the Buena Vista-La Hacienda Water BExchange Agreement described in Item F-4
of Part I of Exhibit WTA-I, which the Agency received from Garces in the Garces Grant Deed.

7. General Water Exchange Richts. All the Agency’s right, title and interest in all
water exchange rights and entiflements which may accrue to Nickel LLC in any fature coniracts
and agreements entered into by Nickel LLC, which the Agency received from Garces in the
Garces Grant Deed.
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15. Hvdro Assets. All of the Agency’s right, title and inferest in any licenses,
guarantees, bills of sale, securities, confidential information and other proceeds and products
described in Exhibit HTA-1 of the Garces Grant Deed, that may be hereinafter acquired by
Nickel LL.C in any hydroeleciric projects other than the Rio Bravo Hydroelectric Project

described in Exhibit HTA-1 of the Garces Grant Deed, which were conveyed to the Agency by
(Garces in the Garces Grant Deed.

EERN COUNTY WATER AGENCY
A California Public Agency

By
Chaimman, Board of Directors
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OFTION AND WATER PURCHASE AGREEMENT

THIS AGREEMENT is made and effective as of October __, 2002 (the “Effective [Date™) by and between
Nicke{ Family, LILC, a California limited liability company (“Nickel™) and The Newhall Land and Farming
Company, a California limited partnership (“Newhall”™} with reference to the following facts:

A. Nickel previcusly held rights to water from the Kern River. Nickel conveyed those rights to the Kern
County Water Agency ("KCWA™} in exchange for certain other water {the “Exchange Water™) to be made available
by KCWA for the benefit of Nickel pursuant to the terms of that certain Contract to Transfer the Kern River Lower
River Water Rights between Nickel, the Olcese Water District and the KCWA dated Jfanuary 23, 2001 {the “KCWA
Agreement”). A copy of the KCWA Agreement is attached hereto as Exhibit A and incorporated herein by this
reference. Pursuant to the terms of KCWA Agreement, Nickel has the right to transfer and seli the use of the
Exchange Water to third parties.

B. Newhall wishes to acquire an option to purchase the use of 1,607 acre feet of the Exchange Water (the
“Acquired Water™) for the exclusive use by Newhall as described herein, each year, for an initial period of 35 years
{the “Transfer Term'”). Nickel is willing to grant such an option under the terms and corditions set forth in this
Agreement.

THEREFORE, the parties hereby agree as follows:

I. Grant of Option. Subject to the terms and conditions set forth in this Agreement, Nickel hereby grants to
Newhall an option (the “Option”) to purchase and acquire the exclusive right to the use of the Acquired Water each
year during the Transfer Term. The term of the Option shall be one year from the date of this Agreement (the “Initial
Optioa Term™); provided, that Newhall may elect to extend the term of the Option for six additional calendar months
(the "Extended Option Term") by giving written notice of extension to Nickel in the manaer set forth in Section 18
and paying the Second Option Consideration Payment (as defined below) not less than five days prior to the
expiration of the Initial Option Term. If the Option is not extended for the Extended Option Term, the Option will
expire one year from the Effective Date. If the Option is extended for the Extended Option Term, the Option will
expire 18 calendar months from the Effective Date,

2. QOption Consideration. As consideration for the grant of the Option, Newhalt shall pay $150,000 to Nickel
as a First Option Consideration Payment within five days after the Effective Date. If Newhall elects to extend the
Option for the Extended Qption Term as provided in Section 1 of this Agreement, Newhall shal! pay to Nickel a
Second Option Consideration Payment of $100,600. Neither the First Option Consideration Payment nor the

Second Option Consideration Payment shall be applied as a credit against the Purchase Price, as defined below.

Other than as set forth in this Agreement, the First Option Consideration Payment and the Second Option
Consideration Payment shail be non-refundable to Newhali.

3. Exercise of Option. Newhall may exercise the Option by giving written aotice (the "Option Notice") to
Nickel at any time prior to the expiration of the Gption. Once the Option has been exercised, Newhall shail be
obligated to purchase, and Nickel shall be obligated to sell, the use of the Acquired Water each year of the entire
Transfer Term in accordance with the terms of this Agreement. If the Option Notice is defivered on or before
September 1, 2003, the Transfer Term shall commence on January 1, 2004. If the Option Notice is delivered after -
September 1, 2003, the Transfer Term shall commence on Fanuary 1, 2005. The first year of the Transfer Term shall
be referred to herein as the “First Water Year.”

4. Purchase Price; Payment of Purchase Price. If Mewhall exercises the Option, the annual purchase price
(the “Purchase Price™) for the use of the Acquired Water shall be $763,245 if the First Water Year is 2004 provided
that the annual Purchase Price shall be increased on each January 1, commencing on January 1, 2003, by muitiplying
the Purchase Price in effect on the previous January | by 1.0325. The annuat Purchase Price shall be paid on or

before January 15 of each year during the Transfer Term.
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5. Right to Extend Transfer Term. Provided that Newhall is not then in default under the terms of this
Agreement, Newhall shali have the right to extend the Transfer Term for an additional 35 years by providing Nickel
with written notice of Newhall’s election to extend the Transfer Term pursuant to this Section 5 at least 90 days
prior to the expiration of the initial Transfer Term. The terms and conditions of this Agreement including, without
limitation, the amount of the Purchase Price shall appty to the extended Transfer Term, and ail references in this
Agreement to the Transfer Term shall include the Transfer Term as extended pursuant to this Section 5.

6. Reversion of Acguired Water to Nickel. The use of the Acquired Water shall revert to Nickel at the end of
the Transfer Ferm, including any valid extension thereof, or upon termination of this Agreement.

7. Delivery Schedule; Point of Delivery.

‘(a) The Acquired Water shall be made available to Newhall at Tupman, free and clear of all liens,
encumbrances, or rights of any other party, at the same time and in the same manner as KCWA schedules deliveries
of State Water Project Entitlement Water to the KCWA’s Member Units, as set fosth in the Agency’s contracts with
its Member Units as they presently exist or may be changed from time to time.

(b} Nicket shall make or cause the Acquired Water to be available to Newhall at the Tupman
turnout, as defined in Article 1.17 of the KCWA Agreement (“Tupman™), as provided in Article 4.4 of the KCWA
Agreement.

8. Water Charges. Except as expressly provided in this Agreement, Nickel shall be solely responsible for atl
conveyance or defivery costs and expenses (including without limitation prmping costs) associated with making the
Acquired Water available at Tupman. Newhall shall be respounsible for all costs or expenses associated with the
conveyance and delivery of the Acquired Water beyond Tupman imposed by KCW A and/or the California
Department of Water Resources for conveyance of the Acquired Water beyond Tupman. Further, Newhall shall pay
to Nickel that portion of those power charges attributable 10 the Acquired Water in any year in which Nickel is
obligated to pay to KCWA the power charges described in Article 4.5 of the KCWA Agreement (the “Power
Charges”), which the parties acknowledge is 16.07 percent of the total power charges payable by Nickel in any year
in which such charges are payable under Article 4.5 of the KCWA Agreement. Newhall shail pay Nickel the Power
Charges within 30 days of Newhall's receipt of an invoice for the Power Charges from Nickel.

5. KCWA Actions. Nickel and Newhall shall jointly request that KCW A and the Castaic Lake Water
Agency (“Castaic”) enter into a “point of delivery” agreement with the California Department of Water Resources
appraving delivery of a portion of KCWA’s State Waier Project Table A entitlement, used as State Water Project
exchange water, to Castaic so that the Acquired Water can be delivered to Castaic for the entire Transfer Term {the
“Point of Delivery Apreement”). If the Point of Delivery Agreement is not obtained prior to the expiration of the
Option, or if Newhall exercises the Option and the Point of Delivery Agreement is not obtained prior to the
commencement of the First Water Year, Newhat! may at its election terminate this Agreement without liability to
Newhall and receive a refund from Nickel of the First Option Consideration Payment, the Second Option
Consideration Payment (if it was paid to Nickel) and any Purchase Price paid to Nickel, without interest, so long as
Newhall uses reasonable good faith efforts to obtain the Point of Delivery Agreement.

i0. Assignment. Nickel acknowledges that Newhall intends to use the Acquired Water on lands owned by
Newhall within the service area of the Castaic and/or the Valencia Water Company (“Valencia™). Newhall may
assign this Agreement, in whole or in part, to Castaic and/or Valencia upon notice to Nickel without further consent
by Nickel. Any other assignment of this Agreement shall be subject to Nickel’s advance written consent, which
consent shall not be unreasonably withheld; provided, that in no event may Newhall assign the Option to any party
other than Castaic or Valencia. Should Newhall assign this Agreement, or any part, as provided in this Section 14,
(i) each assignee shall be required to agree, in writing, to be bound by and timely comptly with all terms and
provisions of this Agreement and (ii) each assignee shall succeed to the specified rights and obligations of Newhall
under this Agreement and shall be recognized by Nickel as possessing all such rights and obligations, and all
references to "Newhall” herein shall be deemed to refer to such assignee. Any assignment to Castaic, Valencia or
otherwise with Nickel's consent shall relieve Newhall of all further obligations under this Agreement. Newhall may

S
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also sell, on a yearly basis and on terms and conditions acceptable to Newhall, the use of any or all of the Acquired
Water Newhall purchases that year to one or more third parties without the consent of Nickel; provided, that
Newhall expressly acknowledges that Nickel and KCWA are only obligated to make available any Acquired Water
sold by Newhall on a yearly basis to Tupman and only in accordance with this Agreement and the KCWA
Agreement.

1. Maintenance of Acquired Water. While this Agreement is in effect, Nickel shall not take or omit to take
any action that would render Nickel unable to faily perform its obligations under this Agreement. Without limiting
the foregoing, while this Agreement is in effect Nicke! shall not (i) amend or revise the KCWA Agreement, or (i)
encumber, commit, transfer or otherwise dispose of the Acquired Water, if any of those that actions would render
Nickel unable to fully perform its obligations under this Agreement. Furiher, Nicke] shall take all actions necessary
to ensure that it can fully perform its obligations under this Agreement. Notwithstanding the above, Nickel shall
have the right to annually market the water that will be the Acquired Water prior to the commencement of the
Transfer Term so long as the Acquired Water is available to Newhall during the Transfer Term.

12. Representations and Warranties of Nickel. Nickel hereby makes the following covenants, representations
and warranties as of the Effective Date:

(a) Nickel has the authority to enter into this Agreement, sell and transfer the use of the Acquired
Water 1o Newhall, and to otherwise perform as set forth herein. Nickel is the sole owner of the Acquired Water and
has the unrestricted right and power to transfer the use of it to Newhall under the terms of this Agreement and to
make the Acquired Water available at Tupman for the benefit of Newhall pursuant to the KCWA Agreement. The
execution and delivery of this Agreement have been validly authorized by all reguisite action on the part of Nickel.

{(b) Nickel's execution of this Agreement and performance of its obligations hereunder will not
violate any agreement, option, covenant, condition, obligation or undertaking of Nickel, nor to the best of Nickel's
actual knowledge will it violate any law, ordinance, statute, order, or regulation.

(¢} To the best of Nickel’s actual knowledge, there are no actions, suits or proceedings of any
kind or nature, fegal or equitable, pending or threatened, relating to the KCWA Agreement or the Acquired Water,
or potentially affecting or arising out of Nickel’s ownership, management, or ability to sell the Acquired Water, in
any court or before or by any federal, state, county or municipal department, commission, board, bureau, agency, or
other governmental instrumentality.

(d) To the best of Nickel’s actual knowledge, neither the Acquired Water nor any portion thereof,
is subject to or affected by (i) any assessments, whether or not presently constituting a lien thereon, or {ii) any
condemnation, eminent domain, or similar proceedings that render Nickel unabie to fully perform its obligations
under this Agreement.

{(e) The Acquired Water is free and clear of any liens, encumbrances, or rights of any other party,
that would render Nickel unable to fully perform its obligations under this Agreement, and Nickel shail maintain the
Acquired Water free and clear of any such liens, encumbrances, or rights imposed against Nicke! that render Nickel
unable to fully perform its obligations under this Agreement while this Agreement is in effect.

{f) To the best of Nickel's actual knowledge, except for the KCWA Agreement and Nickel's
obligations to KCWA under the KCWA Agreement, there are no contracts, licenses, commitments, agreements or
undertakings respecting the Acquired Water by which Nickel would be obligated or liable to any person.

(g) Except as expressly contemplated by this Agreement, no approval is required from KCWA in

order for the transactions contemplated by this Agreement to occur, and no approval is required from any other party
in order for the Acquired Water to be made available to Newhali by Nickel at Tupman.
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(h) No proceedings are pending or threatened in which Nickel may be adjudicated as bankrupt or
discharged from any and all of its debts or obligations or granted an extension of time to pay its debts ora
reorganization or readjustment of its debts.

(i) As reasonably requested by Newhall, Nickel shall cooperate with Newhall in obtaining the
necessary approvals for the transfer of the Acquired Water for use by Newhall at any time while this Agreement is
in effect; provided, that no such assignment or transfer shall extend beyond the Transfer Term. Newhall shall
reimburse Nickel for Nickel’s reasonable out-of-pocket expenses incurred in connection with any such cooperation
requested by Newhall. Notwithstanding the foregoing, Nickel’s obligation to cooperate with Newhal! shall be
subject to the availability of appropriate representatives of Nickel. In no event shall the cooperation required of
Nickel impose a materizal burden on Nickel.

{(j) To the best of Nickel's actual knowledge, there is no action, suait, claim, cause of action, or
proceeding at law or in equity {or by or before any governmental agency, official or authority of any local, State or
Federal government) now pending, wherein an unfavorable decision, ruling or finding would (i} affect the creation,
organization, existence or powers of the Nickel or the titles and powers of its Board members and officers to their
respective offices; (i) enjoin or restrain the approval and/or execution of this Agreement, or (iii) in any way
question or affect any of the rights, powers.

(k) Nickel is unaware of any fact or circumstance that would prevent Nickel from being able to
fully perform its obligations under this Agreement, or that woutld prevent Newhall from acquiring or using the
Acquired Water as contemnplated by Newhall.

13. Representations and Warraaties of Newhall. Newhali hereby makes the following covenants,
representations and warranties as of the Effective Date of this Agreement:

{a) Newhall has the authority to enter into this Agreement, purchase the Acquired Water, and to
otherwise perform as set forth herein. The execution and delivery of the Agreement has been validly authorized by
all requisite action on the part of Newhatl.

(b) Newhall's execution of this Agreement and performance of its obligations hereunder will not
violate any agreement, option, covenandt, condition, obligation or undertaking of Newhall, nor to the best of
Newhall's knowledge will it violate any law, ordinaace, statute, order, or regulation.

(¢) To the best of Mewhall™s actual knowledge, there is no action, suit, claim, cause of actien, or
proceeding at law or in equity (or by or before any governmental agency, official or authority of any local, State or
Federat government) now pending, wherein an unfavorable decision, ruling or finding would (i) affect the creation,
organization, existence or powers of the Newhall or the titles and powers of its Board members and officers to their
respective offices; (it) enjoin or restrain the approval and/or execution of this Agreement, or (iii) in any way
question or affect any of the rights, powers, duties or obligations of the Newhall with respect to implementation of
this Agreement.

(d) No proceedings are pending or threatened in which Newhall may be adjudicated as bankrupt
or discharged from any and aif of its debts or obligations or granted an extension of time to pay its debis or a -
reorganization or readjustment of its debts,

(e) Newhall has received any and all information from Nickel, KCWA and any other source
which it desires or expects in connection with the transactions contemplated by this Agreement. Except as set forth
in this Agreement, Newhall is not relying upon Nickel to disclose (or to evaluate any other person’s disclosure of)
any such matters, and Newhall excuses and releases Nickel from any duty whatsoever to make such disclosures.

14, Condition Precedent to Nickel's Obligations to Perform. If Newhall exercises the Option, Nickel's
obligation to transter the Acquired Water in any year of the Transfer Term is hereby expressly conditioned on
satisfaction or waiver by Nickel of the following condition precedent:

-d.
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(a) Newhall shall have timely performed each of the acts to be performed by it hereunder
including, without limitation, payment of the annual Purchase Price,

15. Conditions Precedent to Newhall's Oblization to Perform. If Newha!l exercises the Option, Newhall's
obligation to purchase the Acquired Water in any year of the Transfer Term is hereby expressly conditioned on
satisfaction or waiver by Newhall of each and every one of the following conditions precedent:

(a) Nickel shall have timely performed each of the acts to be performed by it hereunder.

{(b) Newhall shaltl have received any necessary governmenta! or other consents for the receipt of
the Acquired Water at Tupman in that year. Newhall shall diligently pursue such necessary governmental or other
consents for this condition precedent to apply.

(c) The Acquired Water is available and can be made available at Tupman in accordance with the
terms of this Agreement.

{d) The Point of Delivery Agreement is in effect.

Should any of the foregoing conditions precedent not be satisfied in any year, and as a result thereof Nickel cannot
make the Acquired Water available to Newhal! at Tupman that year in accordance with the terms of this Agreement,
and/or the Point of Delivery Agreement is not in effect, Newhall shall provide written notice thereof to Nickel in
accordance with Section I8 of this Agreement. If such condition exists 15 days after Nickel’s receipt of such
written notice, Newhall shall be under no obligation to purchase the Acquired Water in that year {although Newhall
may nevertheless waive such condition). However, this Agreement shall remain in effect during the entire Transfer
Term. If Newhall does not purchase the Acquired Water in any year pursuant to this Section, Nickel shail have the
right to use, or sell the use of the Acquired Water in that year, so long as the Acquired Water is available to Newhall
during the remainder of the Transfer Term.

16. Costs and Expenses. Except as otherwise provided herein, Newhall shall pay alt costs and fees associated
with the transfer of the Acquired Water under this Agreement, including without limitation any transfer taxes
associated with the Acquired Water. Each party shall be responsibie for their own attorneys’ and other professional
fees and internal administrative costs associated with the preparation of this Agreement and the transfer of the

Acquired Water.

17. . Brokerage Commissions. Newhall and Nickel each represents and warrants to the other that it has not
engaged the services of any broker, agent or finder, nor done any other act nor made any stateraent, promise or
undertaking which would result in the imposition of tiability for the payment of any brokerage commission, finder's
fee or otherwise in connection with the transaction described in this Agreement. In the event that any person or
entity perfects a claim for a brokerage commission, finder's fee or otherwise, based upon any agreement, statement
or act, the party through whom such person or entity makes such claim shall be responsible therefor and shall
indemnify, defend and hold the other party and the Acquired Water harmless from and against such claim and ail
loss, cost and expense associated therewith, including attorneys' fees.

18. Notices. All notices under this Agreement shall be effective upon personal delivery or confirmed
facsimile transmission to Nickel or Newhall, as the case may be, or three business days after deposit in the United
States mail, registered or certified, postage fully prepaid and addressed to the respective parties as follows:

To Nickel: James L. Nickel
President
Nicket Family, LLC
P.O. Box 60679
Bakersfield, CA 93386-0679
Facsimile: 661-872-7141
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To Newhall: Steven Zimmer
Vice President
The Newhall Land and Farming Company
23823 Valencia Boulevard
Valencia, CA 91353
Facsimile; 661-288-1052

or such other address as the parties may from time (o time designate in writing.
[9. No Third Party Beneficiaries. Except for assignees receiving valid assignments made pursvant to Section

10 of this Agreement, Nickel and Newhall hereto agree that it is not their intent to create any rights or berefits in
any third parties and that no third party beneficiaries shall be created or shall be deemed created by this Agreement.

20. Atiorpeys' Fees. In the event of any action between Newhall and Nickel seeking enforcement of any of the
terms and conditions of this Agreement or in connection with the Acquired Water, the prevailing party in such
action shall be awarded its reasonable costs and expenses, including but not limited to taxable costs, and its

reasonable attorneys' fees.

21. Remedies. The parties understand and agree that use of the Acquired Water is unique, may not be
replaceable in the event it 18 not transferred to Newhall in accordance with this Agreement, and will be relied upon
by Newhali through the Transfer Term, inciuding any extension thereof, in connection with its development
activities in Los Angeles County. Therefore, in addition to a claim for damages for a breach or default, and in
addition and without prejudice to aay other right or remedy available at law or in equity Newhall may have in the
event of a threatened or actual breach of this Agreement by Nickel, Newhall shail be entitled to injunctive relief,
specific performance and other equitable remedies. Nickel acknowledges that in the event of a threatened or actual
breach of this Agreement by Nickel, Newhall will be irreparably damaged in the event that this Agreement is not
specifically enforced and that equitable relief would be appropriate. If Newhall breaches, or defaults in the
performance of its obligations under this Nickel may pursue any remedies availabie to it at law or in equity for such
default or breach. Notwithstanding the foregoing, if one party threatens to breach, breaches or defaults in the
performance of its obligations under this Agreement (the “defaulting party”), no cemedy at [aw or equity will be
sought until written notice is provided to the defaulting party in accordance with Section 18 and the threat of breach,
breach or default exists 15 days after the defaulting party’s receipt of written notice of such default.

22. Entire Agreement. This Agreement and items incorporated herein contain all of the agreements of the
parties hereto with respect to the matters contained herein, and no prior agreement or understanding pertaining to

any such matter shall be effective for any purpose. No provisions hereof may be amended or modified in any

manner whatsoever except by an agreement in writing signed by duly authorized representatives of each of the .

parties.

23. Successors. The terms, covenants and conditions hereof shall be binding upon and shall inure to the
benefit of the heirs, executors, administrators and assignees of the respective parties hereto.

24. Further Action. The parties agree to perform all further acts, and to execute, acknowledge, and deliver
any documents that may be reasonably necessary, appropriate or desirable to carry out the purposes of this
Agreement. Without limiting the foregoing, at the request of Newhall, Nickel shall assist Newhall in obtaining any
and all consents or assistance from the KCWA necessary or desirable in connection with the transfer of the use of
the Acquired Water to Newhall including, without limitation, any requests for assistance pursuant to Article 4.9 of
the KCWA Agreement.

25. Waiver. A waiver of any breach of this Agreement by any party shall not constitute a continuing waiver
or a waiver of any subsequent breach of the same or any other provision of this Agreement.

-5~
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26. Choice of Laws. This Agreement shall be governed by the laws of the State of California and any
question arising hereunder shall be construed or determined aceording to such law,

27. Headings. Headings at the beginning of each numbered Section of this Agreement are solely for the
convenience of the parties and are not a part of this Agreement.

28. Time. Time is of the essence, it being understood that each date set forth herein and the obligations of the
parties lo be satisfied by such dates have been the subject of specific negotiations by the parties.

29. Counterparts. This Agreement may be signed by the parties in different counterparts and the signature
pages combined to create a document binding on all parties.

27. Force Majeuge. If the performance by any party to this Agreement of any of its obligations or undertakings
under this Agreement is interrupted or defayed by any occurrence oot occasioned by the conduct of a party to this
Agreement, whether that occurrence is an act of God or public enemy, or whether that occurrence is caused by war,
riot, storm, earthquake, or other natural forces, or by the acts of anyone not a party to this Agresment, then that party
shall be excused from any further performance for whatever period of time after the cccurrence is reasonably
necessary o remedy the effects of that occurrence. The Transfer Term shall be extended by the period of time such
performance is so excused.

28. Quitclaim. Upon the expiration of this Agreement for any reason, including the failure to timely exercise
the Option in the manrer provided herein, Newhall shall properly execute, acknowledge, and defiver to Nickel a

quitclaim in a form suitable to establish the termination of this Agreement.

IN WITNESS WHEREQOF, the parties have executed this Agreement on the date first hereinabove written.

NICKEL FAMILY,LLC

I
=
e

James L. Nick‘él, President

THE NEWHALL LAND AND FARMING COMPANY
(a California Limited Partnership)

By: NEWHALL MANAGEMENT LIMITED
PARTNERSHIP, Managing General Partner

By: NEWHALL MANAGEMENT CORPORATION,
Managing Genera! Partner

Steven Zimmer, Vice President
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EXIIBIT A

*The KCWA Agreement”
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Nickel Environmental Documentation



_ 02/88/2902 16:38 661-872-7141 NICKEL FaMILY LLG. PAGE B2

KERN. COUNTY WATER AGENCY
INITIAL STUDY AND
PROPOSED NEGATIVE DECLARATION
FOR THE
KERN RIVER RESTORATION
AND

WATER SUPPLY PROGRAM

Prepared by the Kern County Water Agency, July 27, 2000
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PAGE B3

KERN COUNTY WATER AGENCY
Environmental Initial Study Form
[for CEQA Guideline section 15063]

1. Project title: Kern River Restoration and Water Supply Project
2. Lead agency name and address:

Kern County Water Agency
P.O. Box 58

3200 Rio Mirada Drive
Bakersfisld CA 83302.0058

3. Contact person and phoae number: Thornas N, Clark, General Manager, 661-5834-1400

4. Project location: The Project is located in the City of Bakersfield primarily along the Kern River corridar fram
the projected extension of Haley Sireet on the east side, {o the California Aqueduct 6n the west end, and south and
west of Bakersfigld in the unincorporated partion of the county along the Cross Valley Canal and Arvin-Edison
Ganal and including other local water conveyance fasilities. Also, see attached Project iocation maps.

5. Project sponser's name and addeess: Same as lead agency.
§, Description of project:

Summary. Project propeses to provide significant water quality, water supply, environmental and
community benefits for the metropolitan Bakersfield area and a broad range of Kern County water users through
the coordinated iImplemantation of a number of program componeats including; {1) acquisition of the Lower Kern
Rivar water right (Lower Right), i.e., Hacienda/Garces pre-1914 watar right, including associated Lake isabella
Storage; (2) Purchase of land from Caslle and Cooke Califarnia. inc., for additional recharge and recovery facilities:

~ {3)eonstruction of 12 new agricultural watér recovery wells and construction of enough Urban areawells io achieve
a flow capacity of 60 ¢fs; and (4} Construction of water exchange facilities, interconnection of water conveyance
facllities and modification of the Poot 1 pertion of the Cross Valley Canal. '

Expanded Description. See attached initia) Study Project Description.

7. General plan designation and zoning: No change to the existing Genzral Plan or Zaning laws is anticipated.

8. Surrounding land uses and environmental setting: The Kern River Parkway Plan and EIR were adopted in
1088 by the City of Bakersfield. The natural siie presently includes 1,400 acres along the majestic Kem River
carmmidor extending from Manor Street on the northeast side of the City of Bakersfield te 2 point one mile below the
Stockdale Highway bridge on the city's westarm edge. A bike path meanders alongside the course of the Kerfn
River, providing for 12 miles of uninterriipled seenic activity. The primary benafits of the Parkway inciude flood
control, water recharge and conservation, preservation and restoration of native riparian habitats and open space
for greenbelt and recrealional uses. The Kern River Pariway is 8 community project invelving aclive, on-geing
public partisipation and has resulted in improved community image and attractiveness of the natural environment,
a unique family orienied recreational ares for alf o enjoy. Major features of the Kern River Parkway include: 1)
320 aicres of primary river channel; 2) 275 acres of naturat and riparian jand; 3) 460 acres of natural habitat for
educationat studies: 4} 25 acre Truxtun Lake Recharge Areg; 5) 12 miles of uninterrupted bike path with ¢ rest
areas; B} 8 miles of erjuestrian trails; 7) Mutli-station exercise par course; 8) 3 profassional quality sand veileyball
courts: 9) 4 public parks with group picnic areas,

ata
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In Novemnber of 1598, 2 tandmark water agreament was approved between the City of Bakersfield and the Kern
County Water Agenoy designed o keep water flowing in the Kern River guring the May through Septeivber
recreation periad In years when |D4's SWP entitlement allocation is 50% or greater. The proposed Project helps
the histaric pact o ensure a that in most years water will flow in the river throughout the summer months, even
during years of less than 50% SWP supplies, providing for expanded recreational activities, especially at the
popular Beach Park and Yokuts Pask.

Also the proposed Project will complement and supplement existing and ongoing urban and agricultural programs
to recharge water In wet years for recovery of recharged water through extraction by wells in dry years, The
proposed Froject is fully campatible with existing land uses and environmental seftings.

9. Othar public agencies whose appoval ie required: None.
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ENVIRONMENTAL FACTORS POTENTIALLY AFFECTED: ) .
The environmental factors checked below would be potentially affected by this Project, involving at least ene
impact that is a "Potentially Significant Impact” as indicated by tha checklist on the foliowing pages.

In

n |

&)

Aestheties QP Agricuiture u Resources Air Quality
Biological Resaurces (W] Cultural Resources ] Gealogy /Solls
Hazards & Hazardous Materials O Hydrology f Water Quality 0 Land Use/Plepning
Mineral Resources o Noise o Fopulation / HrOUSing
Public Services ’ | Recreation O TransportationTraffic
Utitities / Service Systemns o Mandatory Findings of Significance  ® None.

DETERMINATION: (Te be completed by the L.ead Agency)

On the basis of this initial evatuation:

find that the proposed project COULD NOT have a significant effect on the envirofimant, and 38 NEGATIVE
DECLARATION will ba preparad.

{ find that aithough the proposed project could have a significant effect on the environment, there wilj notbe
2 significant effect in this case because revisions in the project have been made by or agreed to by the projact
proponent A MITIGATED NEGATIVE DECLARATION will be prepared.

| find that the proposed project MAY have a significant effect on the gnvironment, and sn ENVIRONMENTAL
IMPACT REPORT is requirad,

1 fing that the proposed praject MAY have a “patentially significant impact” or “potentially significant unless
mitigated” impact on the environment, but at least ane effect 1) has been adequately analyzed in an earlier

. document pursuant to applicable legal standards, and 2) has been addressed by mitigation measures based

onthe earfier analysis as described on attached sheets. An ENVIRONMENTAL IMPACT REPORT is required,
but it must analyze onfy the effects that remain 1o be addressed.

lHind that although the proposed project could bave a significant effect on the environment, because ail
potentially significant effects of the (3} have been analyzed adequately in the Previovs CEQA Documents
pursuant to applicable standards, and (b) have been avpided or mitigated pursuant io the Previous CEQA
Documents, including revisions or mitigation measures that are imposed upon the proposad project, nothing
further is requirad,

Thomas N, Clark Date
General Manager
Kern County Water Ageicy

-

NICKEL. FAMILY LG, PAGE @8
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California Environmentat Quality Act
INITIAL STUDY
Project Description of the Kern River Restoration and Water Supply Program

The Kern River Restoration and Water Supply Program proposes the integration of newly
acquired assets and coordinated operation of existing apd new water recharge, recovery and

conveyance facilities. The Kern County Water Agency, (Agency) along with other local water

leaders have been working to implement the Kern River Restoration and Water Supply

Program, (Project) utilizing funds from the “Safe Drinking Water, Clean Water, Watershed
Protection, and Fiood Protection Act™ (Proposition 13). The purpose of the Project is to
generate broad local water supply, environmental and community benefits, and tarpeted
drinking water quality benefits within the metropolitan Bakersfield area. The proposed Project
consists of the four following broad components, and further defined below.,

1. Acquisition of the Kern River Lower Water Right

2. Consiruction of enough urban area water wells to achieve a flow capacity of abour 60
ofs

1. Construction of water quality exchange facilities

d. Construction and acquisition of focal facilities io enhance groundwater recharge and

recovery opportunities and associated appuntenances, including modification of the Pool
1 portion of the Cross Valley Canal (CVC), and inierconnection of other existing

canals.

Water quality and water supply benefits from the Project will be realized through the

acquisition of the high fiow Lower Kern River water rigﬁt {Lower Right), i.e., La Hacienda
and Garces pre-1914 water right to the Kern River. This high flow water is estimated to be
available wﬁen the Kern River is at or above 120% of normal run-off or in about one out of
every five years. Table 1 below shows a 105 year summary of historical annvat Kern River

entitlements for La Hacienda.

DAWPDOCSIKRRandWSPyproject deseription. wod
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TABLE 1
Year First Point Aprik % of La Hatiends Entilement (AF)
flows in (AF) July fiows MNaremat

{AF) . Jan-Mar Apr-Jul | Tatal

1895 1,023,081 694,729 145 0 36,181 36,181
1807 BH3,433 554,262 138 0 18,375 18,375
1906 1,900,540 1,391,626 293 0 399,190 399,120
1907 830,500 678,748 143 0 45649 45,648
1809 1,638.642 | 1218075 255 40308 294,730 335,006
1911 1,013,385 701.188 147 0. 39,014 35.014
1914 113,515 685,012 144 10512 31,908 42,418
1916 2.520.149 1,571,597 331 165,981 508.066 B74.047
1897 §23,083 560,304 118 o 3,404 3,401
1022 64,080 817.710 130 o |  Sha 5844
1837 1,269,182 852,047 178 7.358 105,401. 112,759
1938 1,358,688 981,769 202 () 170,179 170,179
1341 1,401,078 095 657 209 5 168,590 168,580
1943 1,220,628 87,162 147 £3 036 37,260 80,296
1952 1500998 | 1,119,815 236 0 234,738 234,738
1958 1,104,750 831,669 175 0 96,935 86,435
1967 1,396,229 924,005 197 0 137,063 137,063
1969 2.461,368 1,747.874 373 88,152 614.714 679,568
1973 979,652 723,769 154 0 48958 48,956
1978 1,653,505 1,004,375 249 20,209 219,348 248,557
1580 1,639,968 991,025 225 £§7.337 166,551 ) 233,888
1982 1,271,139 T95.794 171 0 81,083 61,088
1983 2,489,131 1,545,810 323 79848 508,966 588,814
1986 1,444,941 BRG.674 184 49,845 120,637 169,282
1985 §,353,037 929 221 189 658 139.357 - 140,015
1996 1,038,261 589,331 126 a 16,279 16.278
1987 1,181,858 571.476 122 73,010 0 73,010
1998 1,717,967 1,137,373 239 27,587 245,361 272,948
| Totai 39554452 | 26.180.008 668,539 | 4493282 | 5161,921

DAWPDOCS KR RandWSPiprojoct desstiption, wpd Page -2~
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As can be seen from the Table 1, deliveries of the Lower Right are highly variable from year
to year. For example, over the 105 year period of record, 1969 was the maximum tota)
delivery year with 2 quantity of 679,866 acre-feet.

During seventy-seven {77) years over the 105 year period, no Lower Right flow is available.
The Towest quantity on record of the years Lower Right flow was avaiable was 3,401 acre-feet
delivered in 1917. As shown in Table 1, Lower Right water bas a high range of variability in
flow. A goal of the Project is to maximize the opportunities 1 use this water for urban and
agricultural purposes, either for direct urban wse or for groundwater recharge. The long-term
average annual yield of the Lower Right water is estimated ar 40,000 acre-feet. Another one
of the goals of the Project is (o make availabls for urban use, the highest quality water. Due
to the bigh quality nature of Kern River water, when available for use up to a maximum of
40,000 acre-feet of annnal Lower Right water will be given priority for delivery 1o the
Improvement District No. 4 (1D4) Henry C. Garnett Water Purification Plant (Purification
Plant) and delivered for vrban use in the greater Bakersfield arez. This will assist the
Purification Plant in meeting existing apd fiture water quality standards for the public water
supplies as administered by the Environmental Protection Agency and other government
regulators responsible for Public Health. Annual Lower Right water available above the
amount used by the Treatment Plant will be used for groundwater recharge and provide a
water supply benefit to local agricultural water districts as described elsewhere in the

description.

Environmental and ¢ommunity benefits are an important part of the Project. The Projest plans
10 assure through acquisition of the Lower Right and by annual water exchanges with local
water district having other Kern River water rights, that the heart of the City of Bakersfield
(from Manor Street downstream ta Allen Road) will enjoy 2 12 mile stretch of re-watered
Kern River, at least from May through September. This streteh of the Kern River has been
usually dry since the mid-1950's, except in wet years, and will complement the existing Kern
River Parkway Plan and EIR adapied in 1988 by the City of Bakersfield.

BAWPDOCSKRRand WSPAprajert deseriplion wid Pape -3-
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An integral componedt of the program is the proposed construction of urban arca wells along
the right-of-way of the Kern Island and Cross Valley Canals, east of Highway 99 (see attached
maps). In dry years, estimated 1o be when the Kern River is at or below 50% of normal, these
wells will be pamped as part of the exchange to keep the Kern River channel wet between
Manor Street on the east end, and the Stockdale bridge at the west end of the City. Water that
has previously been released down the Kern River channel and percolated will be recaptured
and recirculated by these wells. The ability to recirculate water is accomplished by an
exchange among 1D4 and Kern Delta WD (KD)/North Kern WSD (NK). These welis will
only be pumped during the driest of years tg pay water back when NK and KD for release of
their Kern River water into the Cbannel. ‘This component of the Project will serve to Xeep the
river flowing duritig the peak recreational use months of May through September, without
decreasing the supplies that are needed during the critical water short years. The Table below
shows an example of an operation during a year when the wells will be maximized and water

is available for rerepulation in Isabella by NK and KD.

TABLE 2
Menth | Water defivery ta KD and Cﬁange in . KB ancniTle KD!NK:deliveries o
'NK from urhan area wells Isabella Slorage enlitlement Kem wet the Kern River
via Kern Island and doio River delivaties {AF) Channel {AF)

Beardsley Canais (AF) reregulation {AF)

Jan 2,918 2.918 0
Feb 2918 2918 8
Mar 2518 2,918 0
Apr | 2913 . 2,918 0
May 2916 {4,084) 2916 4.084
Jun 2916 (4,084) 2816 4,084
Jut 2,816 {4,084) 2916 4,084
Aug 2916 {4.,084) ) 2,918 4,084
- Sep ‘ 2,816 {4,084) 2016 4,084
Qct ' 2,818 2,816 . (8]
Nov 2,916 2.318 . 0
Dec | 2918 2916 0
[Totat 35,000 ) 14580 | 20,420

DAWPDOCS\K RRandWSPyirojest descriplion.wpd Page -4-
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When required, the KCWA/ID4 will annually provide up to 35,000 acre-feet of water directly
or by exchange for delivery into the Kc:rﬁ River Channe] beginning at Manor Street in order to
help maintain the flow for recreational, comununity and environmental benefits to the citizens
of Metropolitan Bakersfield. The target period to wet the Kern River Channel is the months of
May through September or 2 130 day continuos period. It is estimated with 2 high degree of
confidence, that a total flow of 35,000 acre-feet is required to wet the targeted River Channel
area for the 5-month period. To allocate a continuous flow of the 35,000 acre-feet over this
periad requires an appmximéte instantanecus capacity of 117 cfs. The exchange to keep the
Kern River Channel wet for the S-month period would be accomplished under the following
programs:

. No use of wells, normal Kem River tydrology: KD and NK releasé a combined flow
capacity of 117 cfs of thelr respective Kern River eptitlement in the Kern River
Channel during the months of May through September, that would otherwise have been
delivered to the districts, via the Beardsiey and Kern Island Canals. In exchange
(either simultaneously or by payback), ID4 conveys an equal amount of SWP water
entitlement or other water in the CVC for delivery o KD/NK via the CVC extension,
the Arvin-Edison turnout, ot the propoesed cross river pipeline.

= Use of wells, dry SWP and/or Xern River hydrology: KCWA pumps the Urban area
wells. The east wells pemp water into the CVC andfor- Kern Island Canal for delivery
to KD and fot delivery to NK via the Beardsley Canal. In addition, wells pump
recovered water into the CVC for delivery to KDWD via the Arvin-Edison turnout and

‘connection to the Kern Istand Canal. The wells supply approximately 35,000 zcre-feet
over a 10 to 12 month period. KD and NK reregulate their Kern River supply during
the first and last months of the year a3 shown in the example in Table 2 above and
deliver water out of storage down the chn River chamnel during the May through

September period.

o In the wettest yvears; During wet years on the Kern River, there will be plenty of high
flow water available to wet the Channel and no water will be required from ID4 and
KD/NK,

e — L P S | PELE& "‘S"
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1. To facilitate the water exchanges described above, a number of new fagilities would be
constructed described betow:
a. Facilities would be modified as needed on the Arvin-Edison Canal used to divert
water to the various canal owned by KI). These diversion facilities wouid have
a targeted capacity of 150 cfs. See attached ﬁap for facility locations.
b. A pipeline would he constructed in order to divert well water, SWP and/or
Friant-Kern water from the CVC 1o the Kern Island Canal to a point just east of
Manor Street. This pipelive facility would have a targeted capacity of 150 cfs.
c. As an alterpative to item “b” above, the existing eastside pipeline owned and
“operated by ID4 would be modified to deliver watet from the CVC to the same
location in the Kera Island Canal. This pipeline facility has a targeted capacity
of 60 ¢fs.
In years when the Lower Right water is available, the first 40,000 acre-feet will be used to
meet the needs of the ID4 Purification Plant for delivery to the Urban Bakersficld area. The
next increment of yield (40,000 acre-feet to 125,000 acre-feet) can be regulated within the
same year. Any yield above that will be available for immediate delivery. Historicaily, the

flows have been as high as 550,000 acre-feet. Currently not all the water can be captured.

Another progtam companent is to acquire and construct facilities to enhance Jocal groundwater
recharge and recovery operations, 7o accomplish this goal, additional regulation/recharge
basins will be constiticted on approximately 80 acres property which has been targeted for
acquisition from Castle and Cooke California, Ine. The property is located along both sides of -
the Kern River near the Stockdale bridge. Portions of the property will be dedicated to
groundwater recharge and other portions will be used for a multi-propose Park factlity, with
groundwater recharge given a priority when the Kern River is in a high flow year, thus

combining a prominent water feature into the park,

Lower Right water available for use above what is needed by the Purification Plant would be

recharged in the facilities listed below:

DAWPDOCSWRRand WS Pyprajent deseription. wad Page 5~
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. In the new land acquired from Castle and Cooke California, Inc., (CCC) located near
the Stockdale bridge on both sides of the Kern River. These lands will consist of one
10-acre recharge pond north of the Rives and one 5-acre recharge pond south of the
Kern River. A potential annual recharge of 5,500 acre-feet can be achieved in these
ponds, based on a rechargcl rate of 1.0ac-fifac/day.

» In the 40 new acres of land acquired from CCC Jocated on the north side of the Kern
River near the Stockdale bridge. This land is proposed to be used as a multi-purpose
recreation facility and during wet years will be used to recharge the high flow months
that Lower Right water is available. A potential monthly recharge of 120 acre-feet can
be achieved in this area, based on 2 recharge rate of 1.0ac-ft/ac/day.

The existing hanking projeets will 2lso have access to this wate.

. The Berrenda Mesa Project recharge facility. This Project has a potential annual
recharge capacity of 58,000 acre~-feet. The Pioneer Project recharge facility has @
potential annual recharge capacity of 146,000 acre-feet. The Kern Water Bank Froject
has a potential annual recharge capacity of 450,000 acre-feet.

. This water may also be used to meet other Ag, urban or groundwater management

purposes.

To enhance the capability of existing canals to convey recovered water, (be Project proposes to
interconnect the Kern River Capal with the Kern Water Bank canal and to raise the lining of
the CVC in Pool 1. The CVC would be modified to “float” off the Aqueduct fo increase the
operational opportunity for water exchanges. The modification will also reduce water over-
topping the ning, increase flexibility to move water around the County, reduce encrgy costs,
and reduce operations and maintenance costs. This work covers the portion of the CVC that
extends from the California Aqueduct turnout near Tupman 1o the forebay of Pumping Plant 1.
All work would be done within the existing CVC right-of way.

The Project proposes to construct 12 new apricultural groupdwater recovery wells. The 12
wells will be located on either the Agency’s Pioneer property, Kern Water Bank, and/or

private land in the vicinity of existing projects, The weils are estimated to have an apnual

et o e BB aadW P nealeet deseintinn, wid Page ""-?“'
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.

recovery capacity of 36,000 acre-feet. In dry years the banked Lower Right water will be
recovered using the 12 new agricultural wells constructed as described above. The recovered
banked water will be delivered to the CVC, Kern River Canal or the Kern Watef Bank Canal
and directly or by exchange delivered to the Participants of the Banking Projects to supplement
shﬁﬁagcé in surface water defiveries. The operation of the urban and agriculaural wells will be
governed by the principles substantially similar to those found in the Memorandum of
Understapding (MOU) regarding the Operation and Monitoring of the Kern Water Bank
Groundwater Banking Program. The MOU outlings the terms, methods 2nd procedures for the
monitoring program appropriate for groundwater recharge and recovery projects. Each year, a
report will be published by the Monitoring Committee which presents the following
informatidn: _

A. A summary of ground water levels collected during the year;

B. A summary of water quality analyses of water collected during the year from

recovery wells and monitoring wells;

C. Records of water recharged during the year and its source;

=

Records of water recovered during the year,
E. The status of current accounts of stored water, including 1osses, and the
| quantities of water available for recover}r;.
F. Information regarding any ongoing groundwater quality remedial concerns that

may arise from time 1o time.

DAWPDOCS\K RRedWEP\praject description wpd Page -8-
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Envirommental Checklist:

Porentially  LessThan  LessThan No
Significant  Significant  Significant Impoct

Impact with Fmpact
Mitigation
Tncerporated
1. AESTHETICS - Would the project:
8) Have a substantial adverse effect on a scenic vista? .o a o &
b) Substantially damage scenic resourges, ingluding, bul nof ﬁrﬁiled {o, u} m} g a8
trees, rack oulcroppings, and hisloric buildings within a state scenic
highway? '
t) Substantially degrade the gxisting visual characler or quality of tha I 0 D ®
site angd s sunoundings?
d) Creale a new source of substantial light or glare which would o] O 0 =
adversely affect day or nighttime views in the area?
H AGRICULTURE RESOURCES - - Would the project:
a) Cenvertreduce Prime Farmland, Unique Farmiland, or Fammland of i o o ®
Stalewide imporiance (Farmiand) to non-agricullural use?
b) Confliet wilh existing zoning for agricwilural use, or a Williamson Al x| (m} im i
contract? - :
¢} ltvolve oiher changes in the existing environment which, due {0 | o x} &
their iocation or nature. could result in conversion of Fanmiand, Lo non-
agricullural use?
I AIR QUALITY — Where available, Ihe significance criteda
established by the applicabie air quality management of air poilution
control disirict may be relied upon to make the following
determinations, Weuld the project:
. a) Cendlict with or obstruct implementation of the applicable air quality o ] (]
. plan?
b) Violate any zir quality standard or contribute subslantially to an ] O 0 @
gxisting or projected air guality violation?
¢} Result in a cumulatively considerable net inerease of any crileria ] n] n 2]

pofiutant for which the projedt segion is non-aliainment under an
applicable federaf or stale ambient air quaiity s\andard (including
releasing emissions which exceed gquaniilative thrashaolds for ozone
precursors)?
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Potemtially  Less Than  Less Than  Ne
Significant  Sigaificant  -Significam  Impact
Impact with Impact
Miigation
Jncorporated

d) Bxpose sedqsilive receplors to substantial poliutant congentrations? 0 Wi o . R
€) Creale objectionable odors affecting a subslantial number of ] | [ (]
people?

V. BIOLOGICAL RESOURCES - Would the project:

.a) Have a substantial adverse effect, &ither directly or through habilat o Qa 0 =
maodifications, on any species idenlified as s candidate, senstiive, or :

special slzius species in local or regional plans, policies, or

regulations, or by the California Deparment of Fish and Game or U.S.

Fish and Wildlife Setvice? '

b) Have a substantial adverse effect on any riparian habitat or ¢lher ] x| C i
sensitive aalural community identified in local or ragional plans, -
policies, regulalions or by the Caiifornia Depariment of Fish apd Game

of LIS Fish and Wildlife Service?

¢) Have a subflaniial adverse etfeci on federally protecled wetlands as €1 O =) ®
gafined by Section 404 of the Clean Water Act (including, bt not

limied to, marsh, vemal pool, ceastal, efc.) through direct removal,

fifling, hydrological interruption, or other means?

dj interfere substantally with the movement of any nalive resident or ] o ) B
migratory fish or wildlife species or with established nalive resident or

migratory wildlife comidors, or impede ihe use of native wildlife nursery

sites? .

£) Conflict with any local policies or ordinances protesling biological o (| [} ®
resourcss, such as a tree preservation policy or ordinance?

i) Conflict wilh the provisions of an adopted Habital Conssrvation 03 o 9] &
Plan, Nalural Community Conservation Plan, or other approved local,
regional, or slate habital consarvation plan?

V. CULTURAL RESQURCES —~ Would the project:

3) Cause a subslantial adverse change in the significance of a o o a @
historical resource as defined in §15064.5?

b) Cause a substantial adverse change in the significance of an 0 0 0o =
archaeological resouree pursuani 1o §15054.57

Page -2-
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Potentiaily  Less Than  Less Than  No
Significont  Significant  Significoni Jmpact

Impact Witk Tmpact
Mitigation
Incorparated
¢} Direclly or indireclly desiroy s unique paleontotogical resource or a In} 0 =
site or unique geologic feature?
d) Disturb any human remains, including those interred outside of o S . &l ®
formal cemeleries? :
VI GEOLOGY AND SQILS — Would the project;
a) Expose people or stuclures to priential substantial adverse effects, o : o 0 i
including the risk of Joss, injury, or dealh invalving:
i} Ruplure of a known earthquake fault, as delineated on the Q o Qo &
most recent Alquist-Priolo Earthquake Fault Zoning Map o
issued by the Stale Geologisl foc ihe area or based on other
substantial evidence of a known f(ault? Refer to Division of
Mines and Geology Special Publicalion 42,
) Strong seismic ground shaking? ' Q 0 .o @
it Seismic-related ground failure, including liquefaciion? (=] ] |
iv) Landslides? a Q a @
B} Resuil in substantial soil erosion or ihe {055 of topsolt? (] 0 ] B
cj Be located on a geotogic unil or sail thal is unstable, of that would u] Q 0 ®
become unstable as a result of the projedt, and potentially result in on-
or off-site [andstide, iatersl spreading, subsidance, liquefaction or
collapse?
d) Be located an expansive soil, as definsd in Table 18-1-B of the o o m i
Uniform Building Code (1994), creating substantial risks {o [ife or
property?
e) Have soifs incapable of adequalely supporting the use of seplic 0 (] (= 52
tanks or allemalive waste waler disposal syslems where sewars are
not available for ihe disposal of waste waler?
Vil HAZARDS AND HAZARDOUS MATERIALS -
Weuld the project;
4) Create a significant kazard 1o the public or the eavironment through 0 a (a 2

the soutine transport, use, or disposal of hazardous malerials?

Page -3-
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Potentially  LessThan  LessThan No
Significant  Significant  Signfficant Impact
Impacr with Imipoet
Mitigation
Incorporated

} Create a significant hazard to the public or the environment through 3| o ) e
2agsonably foresesable upset and accident conditions involving the ‘ , _
slease of hazardous matedals into the environment?

3 Emit hazardous emissions or handle hazardous or atutely : s o o o B
razardous malerials, subslances, of waste within ore-guarter mila ot ’ .
10 existing of proposed school? .

i Be located on a site which is included on a list of hazardous O | [} ®
nalerials sites compifed pursuant to Governmen| Code Seetion

35662.5 and, a5 a result, would it create @ significant hazard {o ihe

wblic of the environment?

3} For a pesject focated within an alrporf fand use plan or, whare such | . | ®
1 pian has not been adopled, within two miles of a pubiic airpor or ' : -
wublic use airperl, would the project result In a safety hazaed for people

‘esiding or working in ihe project area?

7 For a project within the vicinity of a private airstdp, would the project 0 in) 0
-esull in a safely hazard for peopie residing or working in the project
wea?

T Impait implementation of ar physicafly inlerfere wilh an adepled 2 o - G ©
smergency response plan or emergency ¢vacuation plan? '

hy Expose people or struttures 1o 2 significant risk of loss, injury or o 0 0 ®
ieath involving wildland fires, including where wildlands are adjacemt
0 urhanized areas or where residences are intermixed with wildlands?

Vill. HYDROLOGY AND WATER QUALITY - Would the
woject:

a} Violale any water guality standards or wasle discharge n] | a
equirements?

b} Substaniially deplete groundwaler supplies or interfere subsiantially 1 i )
vith groundwalter recharge such that there would be a net deficit in

iquifer volume or a lowering of the local groundwater {abile level (e.g.,

the produciion rale of pre-existing nearby wels would drop to a lavel

which would not suppod existing {and uses or planned uses for which

rermits have been granted)?

Page -4-
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Portentinlly  Less Than Less Than No
Significant  Significant  Significant  Impaci

Impact with Tmpact
Mitigation
Incorporated
c¢) Subslantially alter the existing drainage pattern of 1he sile or area, (] 2 : 0 ]
including through the aiteration of the course of a stream or fiver, ina |
manner which would resull In substantial erasion or siltation on- or off«
site?
d) Subslantially alter the exisiing drainage pattern of the sile or area, 0 T} m \
including through the alteration of the course of a stream ar river, or '
substantially increase the rate or amount of surface runoff in a manner
which would resull in flooding on- or ofi-site?
&) Creale or contribute runoff water which would exceed the capacity (n} [} O
of existing or planned stormwater dralnage systems or provide
substaniial additional sources of potiuted runoff?
1) Otherwisa substantially degrade waler quality? O =] (| &
o) Place housing within a 103-year {lood hazard area as mapped on a o 0 a &
federat Fioad Hazard Boundary o Flood Insurance Rate Map or other
flood hazard delineation map?
h) Place within & 100-year flood hazard area struclures which would w} O o =
impede or redirect flood flows?
i} Expose people or structures to a significant risk of loss, injury or o} (] a 8
dealh involving floeding, including Nooding as a result of the faiture of ’
alevee or dam?
i) inundation by seiche. tsunami, or mudflow? [n] 0 Im
1X. LAND USE AND PLANNING - Would the project:
a) Physically divide an established communily? o 0 0 &
b) Conflict wilh any applicable land use plan, policy, or regulation of an o ™ (m| b
agency with jurisgiction over the project (including, buf not limited to
the general plan, specific plan, local coasial proegram, or Zoning
osdinance) adopted for the purpose of avoiding or miligating an
environmental effect?
¢} Conflict with any applicable habiiat conservalion plan or nalural O i3 O 2]

community conservation plan?

X _MINERAL RESOQURCES — Would (he project:

Page -5-
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a) Result in (he less of ayailability of a known mineral resource that
would be of value to the region and the residents of the $iale?

b) ResuR in the loss of availability of a Iocallrimpnrtani minerai,
resource recovery site delineated on a local geneval plan, specific plan
or other land use plan?

X1 NOISE - Woulg the project result in:

a} Exposure of persons to or generation of noise ievels in excess of
slan¢ards established in the focal general plan or noise ordinance, or
applicabie standards of other agencies?

b) Exposure of persons to or generalion of excessive groundbome
vibration or groundborne noise levels?

G} A substantial pemanent increase in ambient noise levels in the
project vicinity above levels existing without the project?

d) A substantial temporary or periodic increase in ambient noise levels
in the projecl vicinity above levels existing without the projact?

e} For a preject jocaied within an airport {and use plan or, whera such
3 plan has not been adopled, wilhin twe miles of a publi¢ airpord or
public use airport, would the project expase people residing or working
in the projec! area 10 excessive noise levels?

f} For a project within the vicinity of a private airstrip, would the project
expose people residing or working in the project area to excessive
noise levels?

Xli. POPULATION AND HOUSING -- Would ihe project:

a) Induce substantial population growdh in an area, either directly {for
example, by proposing new homes and businesses) or indirectly (for
example, through extension of roads or other infrastructure)?

b} Displace substanlial numbers of exisling housing, necassitating the
construction of replacement housing clsewhere?

£} Displace subsiantial numbers of peeple, necessitating the
construction of replacement housing elsewhere?

Page -6-
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Potentially  LessThen  lessThan Ne
Significanr  Significant  Sigrificent  Impact

Impact with Impact
Mifigation
Incorparaled
XN PUBLIC SERVICES
a) Would the project result in subgtantial adverse physical impacts (m} " =} .o @
assaciated with the provision of new or physically altered
govemimentat facililies, need for new or physically altered
govemnmental facifities, the construction of which could cause
significant environmental impacts, in order to mainlain acceplablée
service ratios, response limes ar other performance ohjeclives forany
of the public servitces:
Fire protection? ] | r2 i
Potice proleclion? ' w} - n o B
Schools? [m] a a 4]
Parks? | a} ! &
Other public facilities? D ju u] a
XIvV. RECREATION --
a) Would the project increase the use of existing neighborhood and [ B s R
regional parks or other resrealional facilities such that substantial
physical deterioration of the [acility wouid occur or be accelerated?
b) Does the pi'oject include recreational facilities or require the 0 O a B
construction or expansion of recreationai lacilities which might have an
adverse physical effect on the envirenment? .
XV TRANSPORTATION/TRAFFIC — Wouid the projeci:
a) Cause an increase in traffic which is substantiat in retalion to the a £ |
_exisling {raffic load and capacity of the street sysiem (i.e., result in a
suhstantial increase in either the number of vehicle trips, the volume
to capacily tatie on roads, or congestion al intersections)?
) Exceed, either individuaily or cumulaiively, a level of service ] 0 ] &

standard established by the county congestion managemenl agancy
for designated roads or highways?

Page 7~
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Potentially  LessThon  LessThan No
Significant  Significeet  Significant  Impact

Impact with Impact
Mitigation
Jncorporated
¢) Result in & change in air raffic pattems, including efther an increase ™ a n! B
in iraffic levels or a change in location that resuils in subslantial safety
risks? .
d) Substanlially increase hazards due to a design fealure {e.g., sharp u] o 0 =
curves or dangerdus intersections) or incompatible uses (8.9., farm
equipment)’?
) Resull in inadequata emergency access? ] 1 [} =}
f) Result in inadequate parking ¢apacity? o ] w) 8
g} Conflict with adopted policies, plans, or programs supporling m} o o g‘
allemative ranspdfation (e.g., bus lurnouts, bicycle racks)? .
Xvi. UTILITIES AND SERVICE SYSTEMS «-
Would the project:
a) Exceed wastewaler treatmenl requiremenis of the applicabie (] [a} n |
Regional Water Quality Contcol Board?
b) Require or resul In the construdction of new water of wastewaler o In] o
{reatmenl facilities or expansion of existing facilities, the construction
of which could cause significanl environmental effects?
¢) Require or result in the conslruction of new storm waler drainage ™} (] o ©
facilities or expansion of exisling facilities, the construction of whith '
voutd cause significant envitonmental effeqls?
d} Have sufficient waler supplies available 1o Serve the project from fu) 4 | =
existing enlillements and resources, or are new ar expanded
entitiernenis needed?
€} Result in a determinalion by the wastewaler treatment provider o w o S |
which serves or ray serve lhe project that it has adequate capacity to
serve the projecis projecied demand in addition to the providers
exisling cornmitments?
f} Be served by a landhill with sufficient permilied capacity fo ) a ) ®
accommodate the projects solid waste disposal needs?
g) Comply with federal, siate, and local statutes and reguiations o o 0 ]

related {o solid waste?

Page -8-
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X MANDATORY FINDINGS OF SIGNIFICANCE -

a) Daes the project have the potential {0 degrade the quaiity of the
environment, substantially reduce the habitat of a fish or wildlife
species, ¢avse a fish or wildlife poputation to drop below seif-
sustaining levels, threaten to efiminale a ptant or animal community,
reduce The number or restrict the range of'a rare or gndanyered plant
or animal or elfiminate important examples of the major periods of
California history or prehistorny?

b) Does the project have impacts that are individually limited, but
cumulatively ¢onsiderable? ("Cumulalively considerable™ means that
the incremenial effects of a project arg considerable when viewed in
conneciion with the effects of pasl projects, the effects of olher current
projects, and the effects of probable future projects)?

c) Does the project have environmental effecls which will cause
substantial adverse effecls on human beings, either directly or
indirectly?

Page -5-
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EXPLANATION OF RESPONSES
INITIAL STUDY CHECKLIST

Project: Kern River Restoration and Water Supply Program-

Agency: Kern County Water Agency

L Aeathetics.

2. The Project will have the potential to incrsase (he aesthetic value of the Kern River corridor
area during werting periods.

b. The Pruject will not damage scenic visual character or qualily because new actjvities are
complementing existing operations.

c. See tb above.

d. The Project may create a new source of light during well construction, since well drilling
occurs around the clock, However, this will be a temporary effect

IL Agricnlture Resonrces.

a No farmland will be taken out of production as 4 result of construction and acquisition of
assets proposed under this Project.

b. . No.Noneofthe lands at the Projedt locations proposed for facitity construction are under a
Williamson Act contract.

€ No
IIE. Air Quality.
a. The project will result in increased air emissions from vehicles and squipment during the

construction and gperation and maintenance periods. However, the emissions wifl be Shﬂﬂ
term and no mote than from existing urban and agriculural activities,

b. During construction and operation, the Project will not result in vielation of any ait quality
standards or generate any objectionable adors.

£, The praject is not expecied to generate a sumulative net increase in any pollutant for which
the region is in non-atiainment under federal or $iate standards.

A, MNao.

&, No.
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Biological Resources.

a Na threateted or endangered, or other sensitive plant or wildfife species, pursuant to Stateand
Federal Endangered Spaties Act, are knownto be present at or near the proposed project sites.
The project is not expected to reducs or enhance the diversity of native plants at the project
site. All construction will cccur In existing maintained sight-of-way, or on actively farmed
land, or o1 an area with an existing Habitat Consecvation Plan permitted for such activity.

b. . The Project will not have any adverse impset on riparian habitat or other sensitive natural
communitics. The Project may have a positive benefit on riparian habirat identified in the
Kern Rivar Parkway, since ane of the goals of this Project is to maintain a wetted 12-mile
stretch of Kern River Channel through the center of Bakersfisld.

e. No federally protected wetlands pursuant Section 404 of the Clean Water Act will be
- hmpacted by the Project.

d. Construction and operation on project sites will not impact migration of fish, movement of
native residentsor wildlife species because construction and operation will occur on actively
farmed areas or in existing maintained project right-of-ways areas.

e. No. In fact, the Project as proposed will compliement existing polices and ordinances
pertaining to the City of Bakersficld Kern River Parkway Flan and Environmental Impact
Report adopted in 1988. No large trees, such as the heritage oak, will be removed by the
Projeet,

f.  Itistheintent ofthe proposed project tothe extent practical, 10 cooperate and complementthe
existing Metropolitan Bakersfield Habitat Conservation Plan and the Kern Water Baok
Habitat Conservation Plan. -

Cultural Resources.

a. Preliminary field reconnaissance surveys indicate that historical and archeological sites are
present in areas of higher elevarion on portions of project lands. However, no construction
will ecour on 6r hear any known sites.

b. Eased on the best information available to the Ageney no impacted are expected..
<. No known paleoontological resource or unique geologic feature will be impacted.

d. Based on the best information available to the Agency no impacied are expected.

Geology and Soils.

a. The Praject as proposed will notexpose people or strugtures to potential substantial adverse
effeets resuiting from earthquakes, seismic ground shaking, seismic~related ground failureor
landslides.

Fage -d-
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No

»

The project will notuncover orexpose any unstable earth conditions and/or unstable geologic
substructures o Lhit. '

No. '

No.

Hazards and Hazardous Materials,

a.

b.

The project will not invelve the use of any hazardous substances.
No. .

No.

No.

No.

No.

No.

No.

Hydrulog}' and Water Quality

a

b.

No,

This project is designed to enhance locai grovndwater supplies by maxintizing rechargeand
use of i ern River flood flows that woold other ba Toss to the Kern County groundwater basin.
During recharge periods, the project will change the absorption rate and pattern atthe project
where the recharge/regulation ponds are to be built, because water will be impovnded in
recharge ponds. Surface runoff patterns at the site will be slightly altered due to construction
of the shallow ponds. Recovery of previously recharged groundwater will lower ground water
levelz but not less than pre-praject conditions. Over the term ofthe project, recovery of water
will not be morethan has been recharged by the project, after accounting for recharge losses.
Therefore, nearby wells will not be impacted by the project, or will be mitigated to less than
significant purauant to the Kern Fan Monitoring Committes,

No.
Becanse the a purpose of the proposed project is to maximize recharge of flood and other Kem
River water, flooding aof the recharge ponds snd the multipurpose recreational facility may

oceur during flood flows on the Kern River, The flooding will have no impact because

Page -5-
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. P

facilities are designed for this operation and this is expected to occur about 20% of the years,

e No.
f. No.
g. Na.
h. As has been previously described elsewhere in this section, the purpose ofthe projeet is to

maximize opportunities for beneficial use of e River water that would otherwise be loss
to the Kern County groundwater basin. As such, the project proposes to construct facilities
that will divert, imped and redirect flood flows. However, any impacts (o the environment will
be less than significant.

i, No.
iR No.

IX. Land Use and Planning.
a. No ‘

b, The Kern River Parkway Plan and EIR were adopted in 1988 by the City of Bakersfield. The
natural site presently includes 1,400 acres along the majestic Kern River corridor extending
from Manor Stregt on the northeast side of the City of Bakersficld to 2 point one mile below
the Stockdale Highway bridge on the city’s western edge. A bike path meanders alongsidethe
course ofthe Kern River, providing for 12 miles of uninterrupied scenie activity. The primary
benefits of the Parkway include flood control, water recharge and conservation, preservation
anhd rastoration ofnative riparian habitats and open space for greenbelt and recreational uses.
The Kemn River Parkway is a ¢ommunity project involving active, on-going public
participation and has resulied in improved community image and attractiveness of the natural
environment;.a unique family oriented recreational area for all 1o enjoy. Major features of the
Kern River Parkway include: 1) 320 acres of primary river channel; 2) 275 acres of natural
and riparian (and; 3) 460 acres of natural habitas for educational studies; 4) 25 acre Truxtun
Lake Recharge Arca; 5) 12 miles of unainterrupted bike path with 9 rest areas; 6) 8 miles of
equestrian trails; 7YMulii-station exercise par courss; 313 professional quality sand volleyball
courts; 9) 4 public parks with group picnic areas.

c. No. See response number IX b, above,
X Mineral Resources

a, No.

b. No.
XI.  Noise

Page -6-
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XIL

XHI.

X1v,

XV.

a. Construction of new facilitics and operation of well drilling equipment will temporarily
increase local pojse levels. Operation of wells in dry years may cavse noise. However, nois¢
levels aie expected to be no preater than existing urban and agricultural activities and there
are nonoise-sensitive tand uses in proximity to the proposed facilities that could beaffected.

h. Persons living south of Stockdale Highway may be able to hers elevated noise levels. See“a”
above

c. No.

d. Yes, See answer X1 2, above

e. Ne.

f. No.

Population snd Housing.

4. No.
h. Na.
c. No.

Public Services.
a The projett as propesed will have no effect on any public servics, including fire protection,
police protection, schools, and parks, and/or other public facilities.

‘Recreation.

3. The Kern River Parkway adjacent 1o and at the center of the project and would be completed
by the project. Sec answer 161X b above.

b. No.

Transportation and Traffic.

a. There will be additiona) vehicutar and truck raffic on local roads and highways, and on dirt
roads within the praject sites, during construction. However, the volume of this short<term
traffic is expected to be very low and readily accommeodated by available capacity on local
public roads and highways.

b. The project will not alier existing public road systems or circulation patterns because no -

public road will be closed or re-alignied as a result of the project. Construction of the ptajest
may increase the number and location of private access roads within the sites.

Page -7-
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No.
No.

No,

No.

Utilities and Services Systens,

a.

b.

c.

No.
No.
No.

Yes, the project proposes acquisition of the Lower Kern River right from the pre-1914 La
Hacienda/Garces right.

MNa,

Na.

Yes.

Mandatory Findings of Significance.

The project will not have an adverse effect on environment, substantially reduce the habitat
of fish or wildlife populations, threaten or eliminate a plant or animal community, ot
adversely impactsensitive planis and wildlife, reduee the number orrestrict the range of arare
orendangered plantoranimal species. This is becausethe project as proposed will construet,
operate and maintain facilities in existing maintained right-of-ways, farm land, arcas having
an existing Habitat Conservation Plan permitting the activities and/or areas not eonsidered as
habitat or oceupied by threatened or endangered species or any sensitive speasies,

The project is designated to achieve long-term enhancement of local water supplies by
inereasing reliability of focal supplies in the future, As such, the long-term efivironmental
benefits of the project are primary. Project is to be implemented concurrent with simifar
ongoing projects by City of Bakersfield, Bemenda Mesa WD), Rasedale Rio-Brave WSD,
Buena Vista WD, West Kern WD and the Kern Water Bank Authority. The proposed
project could have cumulative inipacts on ground water due to concurrent and gverlapping
impacts of these similar projects. Pacticipation in the Kem Fan Menitoring Committee under

Pape -§-
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the Memorandum of Understanding regarding operation and monitoring of the Kem Water
Bank ground water banking programs will oversee these projects and recotnmend measures
to mifigate these impacts to less than significant,

c. The project does not have the environmental effects to potentially cause substantive adverss
effects on human beings either directly or indirectly.

Page -9-



EXHIBIT A

KERN COUNTY WATER AGENCY
PROPOSED NEGATIVE DECLARATION

This is prepared pursuant to the California Environmental Quality Act of 1970 (CEQA), ' and the
State CEQA Guidelines, °.

NAME OF PROIECT: Kern River Restoration and Water Supply Program.

PROPOSED PROJECT LOCATION: The Project is primarily located along the Kern River
corridor from the projected extension of Haley Street on the east side, to the California
Agqueduct on the west end, and south and west of Bakersfield in the unincorporated
portion of the county along the Cross Valiey Canal and Arvin-Edison Canal and
including other local water conveyance facilities. Also, see attached Project location
maps.

DESCRIPTION OF PROPOSED PROJECT: Summary. Project proposes to provide
significant water quality, water supply, environmental and community benefits for the
metropolitan Bakersfield area and a broad range of Kern County water users through
the coordinated implementation of a number of program components including the: (1)
acquisition of the Lower Kern River water right (Lower Right), i.e., Hacienda/Garces
pre-1914 water right, including associated Lake Isabella Storage; (2) Purchase of iand
from Castle and Cooke California, Inc., for additional recharge and recovery facilities;
(3) construction of 12 new water Ag recovery wells and enough Urban wells to achieve
a maximum flow capacity of 60 cfs; and (4) Construction of water exchange facilities
and modification of the Pool 1 portion of the Cross Valiey Canal.

Expanded Description. See Initia! Study for Proposed Project, attached.

FINDINGS WHICH SUPPORT NEGATIVE DECLARATION: After making an assessment
of the possible impacts of the proposed Project and reviewing an Initial Study dated
July 27, 2000, the Board of Directors of the Kern County Water Agency has determined
that the proposed Project as presented will not have any significant effect on the
environment, either directly or indirectly.

INITTIAL STUDY: A copy of the Initial Study and environmental checklist prepared by
Agency staff, dated Juty 27, 2000, is attached.




EXHIBIT A

MITIGATION MEASURES: Mitigation measures which have been incorporated into the
proposed Project to avoid potentially significant environmental effects are as follows:
1. Throughout the term of the proposed Project, Project water quality,
groundwater monitoring, and groundwater recharge losses will be
- consistent with the Memorandum of Understanding Regarding Operation
and Monitoring of the Kern Water Bank Groundwater Banking Program,
dated October 26, 1895, and consistent with the Operation and Monitoring
Procedure for the Pioneer Project, dated May 28, 1998.

2. Project recharge and recovery well areas will be designed and located to
avoid areas suspecied to have hydrocarbon contamination, and to the
extent practical, not to interfere with oil (crude or refined) or natural gas
pipelines or other sensitive ollfield areas.

3. Project recharge and recovery well areas will be designed and located to
minimize potential impacts to the Agency’'s Cross Valley Canal.

' D
4. A mitigation, Monitoring and Reporting Program (attached as Exhibit €)

CONTACT PERSON, TELEPHONE NUMBER: Mr. Thomas N. Clark, General Manager,
Kern County Water Agency, P.O. Box 58, Bakersfield, CA. 93302, (661)-634-1400. If
you require additional information regarding this proposed Project, please contact Mr.

Kane Totzke, Kern County Water Agency, (661) 634-1468; e-mail: kane@kewa.com

TPL— SERESN

Thomas N‘.xhéiark, General Manager Date

1. Public Resources Code, Section 2100, et seq.

2. Title 14, Division 6, California Administrative Code, as amended.



EXHIBIT B
CEQA Notice of Determination

To: X Office of Planning and Research . From: Kern County Water Agency
1400 Tenth Street, Room 121 F.O. Box 58
Sacramento, CA 85814 3200 Rio Mirada Drive
Bakersfield, CA 93302
X County Clerk
County of Kern
1115 Truxton Ave., 1* Floar
Bakersfield, CA 93301-4639
Subject: Filing of Notice of Determination in compliance with Section 21108 or 21152 of the Public Resources Code.
Project Title: Kern River Restoration and Water Supply Program

State Clearinghouse Number: SCH #2000081017
{if submitted to Clearinghouse)

Lead Agency: Kern County Water Agency
Contact Person: Thomas N. Clark, General Manager
Telephone: - (661) 634-1400

Project Location: See attached Negative Declaration.

(include county)
Project Description: See attached Negative Declaration.

This is to advise that on September 7, 2000, the Kern County Water Agency {as lead agency) approved the project (more particularly
described in the attached Negative Declaration) and has determined that no additional environmental review is required.

An Initial Study and Subsequent Negative Declaration with findings were prepared for the Agency's recent action pursuant to the
provisions of CEQA Guidelines sections 15070 through 15075 concluding that no additional environmentat review is required. The
recent action will not have any significant effect on the environment. Mitigation measures were made a condition of the Agency’s
recent action on the project. A Statement of Overriding Considerations was not adopted in connection with the Agency's recent aciion
on this project.

This is to certify that the Initial Study with comments and responses and record of project approval is available to the general public at:
Kern County Water Agency, P.O. Box 58, 3200 Rio Mirada Drive, Bakersfield, Kern County, CA 93302.

Signature, /@G jC

Thoad N. Clark, General Manager, Kern County Water Agency

Date qft\}‘D Q

Date received for flling at OPR:




EXHIBIT C

CALIFORNIA DEPARTMENT OF FISH AND GAME

CERTIFICATE OF FEE EXEMPTION

De Minimis Impact Finding

Project Title: Kern River Restoration and Water Supply Program

Location: Kern River Corridor area, fromMetropolitan Bakersfield to the
California Aqueduct, Kern County

Project Description:  This project will generate broad local water supply, environmental
and community benefits, and targeted drinking water quality
benefits within the metropolitan Bakersfield area.

The Project consists of the four components, generally described

below.
1. Acquisition of the Kern River lower water right;
2. Construction of enough urban area wells to achieve a flow capacity of
about 60 cfs;
3. Construction of water conveyance exchange facilities;
4. Construction and acquisition of local facilities to enhance groundwater

recharge and recovery opportunities.

Findings of Exemption:

1. The project consists of water right transfer and minimal construction and/or
modification of water transfer and exchange facilities.

2. The lead agency has no evidence before it, including the information in the Initial
Study and comments of appropriate reviewing agencies, to indicate that the
proposed project could have any potential {for adverse effects on {ish and wildlife
resources.

Certification:
I hereby certify that the public agency has made the above finding(s) and that the project will not

individually or cumulatively have an adverse effect on wildlife resources, as defined in Section
71.2 of the Fish and Game Code.

Date: September 7, 2000 Local Lead Agency: Kern County Water Agency

Lo LA—

Title: General Manger Manager




EXHIBIT D
MITIGATION, MONITORING AND REPORTING PROGRAM

OVERVIEW

Comments recerved on the Proposed Negative Declaration regarding the Kern
River Program highlight a significant feature of the design of the program: the program has been
designed and wili be implemented to compfy with all aspects of existing law. Important laws with
which the project has been designed to comply are the Federal Endangered Species Act, State
Endangered Species Act, and a variety of laws and regulations governing water quality and
impacts on legal users of water. While compliance with such laws and regulations is an integral
feature of the program, the Agency understands that some entities would prefer a formal
acknowledgment of intended com;ﬂiance as a form of mitigation, and appropriate monitoring and
reporting. Accordingly, the Agency agrees to clarify the following mitigation measures which are

part of the program as designed and adopt appropriate monitoring and reporting measures.
MONITORING & REPORTING FOR DESIGNED MITIGATION ELEMENTS

1. ADOPTED MITIGATION ELEMENT: Federal and State Endangered Species Act
(a) Program Design:

The program has been designed to avoid any impact on known endangered or
threatened species, federal or state, or other species of concern. In the first
instance, the program has been designed to have an extremely small footprint of
disrupted land in the construction of facilities. Additionally, the facility
construction will occur primarily on existing highly cultivated farmland or highly
maintained rights of way in which it is unlikely that such species or their habitat
will be encountered. Further, care will be utilized to have such locations examined

by personnel knowledgeable in the identification of endangered and threatened



(b}

species and their habitat to ensure the avoidance of any impact. In the unlikely
event that unavoidable impacts are encountered, the Agency will comply fully with
Federal and State Endangered Species Acts to ensure that such impacts are

mitigated to insignificance.

In summary, the Agency commits to full compliance with both Federal and State
Endangered Species Act requirements. While no impact on such species is
contemplated due to the design of the program, any unexpected impacts will be

handled in full compliance with federal and state law.

Monitoring & Reporting:

The General Manager 1s hereby directed to provide knowledgeable staff assistance,

and consultants where requiréd, to monitor the progress of construction and

implementation to ensure compliance with federal and state endangered species

laws and regulations.

(1) During the construction phase of the program, the General Manager shall
report to the Board on a quarterly basis regarding the following:

(i) The identification, if any, of any potenttally impacted federal or
state threatened or endangered species.

(i)  Specification of all rﬁeasures taken to avoid any impact on such
species or on the habitat of such species.

(iii)  Where impact proves to be unavoidable, whether a project
component was abandoned or whether sufficient mitigation
measures were utilized to reduce the level of impact to
insignificance.

(2)  Afler construction, the General Manager shall include in annual reports to
the Board the following:

() Whether any potential significant impacts on federal or state
endangered or threatened species have been identified, and

(i)  What measures have been taken to reduce such potential impacts to



insignificance.

2. ADOPTED MITIGATION ELEMENT: Injury to Rights of Legal Users of Water

and Facilities

(a) Program Design:
The program is designed to ensure that all water and facilities utilized by the
program are obtained with full protection of the rights of existing legal users. Full
compensation will be provided by the Agency where such rights of legal users of
water or facilities are impaired, and absent such compensation such rights of legal
users will not be impaired. This extends to the legal users of ground water as the
program has been designed to avoid significant impact on such users. In the event
of disputes regarding the existence of such impacts, the Agency will submit such
disputes to the previously established Kern Fan Monitoring Committee for

handling under established rules.

() Monitoring and Reporting:
The General Manager shall include in an annual report to the Board a report on the
following items of concern:
(1)  The alieged occurrence of any impact on the rights of legal users of water
ot facilities, including any alleged impacts on groundwater;
2) The measures utilized to mvestigate such alleged impacts;
3) The results of such investigation;
4) The measures utilized to avoid impacts to such rights of legal users, or the

measures utifized to reduce such impacts to insignificance.

3. ADOPTED MITIGATION ELEMENT: Water Quality
(a}  Program Design:
The program 1s designed to avoid any potential adverse impacts on water quality.
Utilization of the water rights acquired under the program will not significantly

differ in water quality impacts from the existing uses of such water. The intent of



the program is to secure the benefits of Kern River water quality for drinking
water quality and Kern County. The program will be operated to avoid significant

adverse impact on the water quality available to any legal user of water.

(b} Monitoring and Reporting:
The General Manager shall include in an annual report to the Board of Directors
the following items:
(1) A statement regarding the water quality status of the program during the
prior year; _
(2) An identification of all problem areas encountered, if any, and the measures
taken to avoid any significant adverse impact on the water quality of any

legal user of water.
GENERAL REPORTING REQUIREMENTS

The annual report referred to herein shall be prepared under the direction of the
General Manager and a registered engineer of the State of California, in consultation with
individual(s) knowledgeable in the identification of endangered or threatened species and their
habitats. The report may include additional operational, and economic data of interest to the
community, but at a minimum shall contain the information specified above as required elements

of the report.
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GROUNDWATER Fern Ruver Program

August 29, 2000

Mr. Rob Quiring, District Manager

Kern Masquito and Vector Control District
4705 Allen Road

Bakersfield, CA 93312

RE: Response to letter regarding CEQA compliance for the Kern River
Restoration and Water Supply Program

Dear Mr. Quiring:

Thank you for your letter dated August 3, 2000 responding to the Kern County
Water Agency’s (Agency) Initial Study and Proposed Negative Declaration for the
Kern River Restoration and Water Supply Program (Program). The Agency has
reviewed your concerns expressed in the letter and outlined below is the Agency’s
[ESpONse. '

Under the Program , two (2) recharge ponds (10 acre and 5 acre) are proposed for
construction, both located just east of Allen Road and near the Kern River Stockdale
Highway bridge . A proposed 40 acre 1o 50 acre Soccer field to be constructed may
be used for groundwater recharge in the wettest years on the Kern River. This
proposed field is also located east of Allen Road and north of the Kern River near
the Stockdale bridge. The recharge ponds will be operated very similar to the
Truxtun Lake recharge ponds owned by the City of Bakerstield, which we
understand have not created a mosquito concern o the surrounding community. The
Saccer field will probably be operated by the Narth of the River Parks and
Recreation District under an arrangement with the City of Bakersfield. The two
recharge ponds may be jointly managed by the Agency’s Improvement District No. 4
and the Cily of Bakersfield’s Water Resources Department. The recharge ponds and
Soccer field are planned as part of a community park under a residential and
commercial development proposed by Castle and Cooke California, Inc.

As with other existing recharge basins under the Agency’s control, we do not
anticipate any concerns with mosquitocs , however, we will comply with any
applicable regulations and cooperate with your District to address any concerns you
may have, should any arisc at some future time. Please contact Kane Totzke at (661)
034-1468 with any questions regarding this matter,

Sincerely,

Tom Clark

General Manger
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Tom Clark, General Manager

Kern County Water Agency

P. 0. Box 58

Bakersfield, California 93302-0058

Kern County Walegs&gency

RE: Kern River Restoration & Water Supply Project

Tom:

The District has several comments in regard to the recharge basins
that would be constructed as part of this proposed project.

bDuring years when groundwater recharge operations were being
conducted, it would not be feasible to treat these basins by
aircraft if they produced mosquitoes because of the proximity of
residential areas and heavily-traveled roads {i.e Stockdale, Buena
Vista, Allen). During the last couple of years when performing
mosquito control operations, the District's airplane pilot has
encountered increasing numbers of Jjoggers, bikers, horseback
riders, etc. in the "2800" and the other recharge areas west of
Allen Road. These new basins will, also, attract similar
attention by the public.

Ideally, vegetation in the basins would be managed in a manner that
would allow the control of the aguatic stage of mosquitoes through

the use of mosquitofish. Due to the size of these basinsg,
treatment by ground rigs spraying around the perimeter would be
ineffective. The use of insecticides in areas frequented by the

public 1is a real chalienge these days due to the increasingly
negative reaction by people to pesticide usage in general.

Hopefully, these concerns will be considered by the Agency when the
basins are constructed.

Sincerely,

ST

Rob Quiring
District Manager
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GROUNDWATER keen fiver Program:

Aungust 29, 2000

- Ms. Susan Jones

U.S. Fish and Wildlife Service
2800Cottage Way, W-2605
Sacramento, CA 95825

RE:  Response to letter regarding CEQA compliance for the Kem River
Restoration and Water Supply Program

Dear Ms. Jones:

Thank you for your letter dated August 21, 2000 responding 1o the Kern County
Water Agency’s (Agency) Initial Study and Proposed Negative Declaration for the
Kern River Restoration and Water Supply Program (Program).  We concur with the
1J.S. Fish and Wildlife Service’s (Service) statement that the Program as proposed
will provide environmental benefits to the local environment: the Agency believes
the Program is an opportunity to securc cnvironmental local benefits along the Kern
River corridor {or wildlife and the community of Bakersfield.

In response 1o the Service’s concern regarding participation in the Metropolitan
Bakersficld Tlabitat Conservation Plan (HCP), the Agency plans to comply with any
regulations including those requiring parlicipation in payment of habitat management
fees, where applicable. We note however that,the Program facilities proposed for
modification and/or construction taking place within the Metropolitan Bakersfield
HCP are projects less than ten {10) acres in size undertaken for strictly public
purposes and therefore exempt from the Habitat Management Fees, pursuant to the
City of Bakersfield Ordinance 3556.

Other Program facilitics, as described in the Initial Study and proposed Negative
Declaration may occur on active farmland owned by the Agency, on well maintained
right-of-ways owned by the Agency or other local water districts. These proposed
facilitics will have a very small footprint of permanently disturbed land, e.g., iess
than 1/10th of an acre disturbance per well site, in arcas devoid of species subject to
the Federal Endangercd Species Actl. Furthermore, since no take of threatened or
endangered species will occur duc to construction of facilities on farmland, fallow
land, grazing land or natural land, the Agency believes no incidental take permit or
compensation is required for the Program. The Agency will, of course, comply with
the regulations if avoidance of impacts is not feasible.



Ms. Susan Jones

1.5, Fish and Wildlife Service
August 28, 2000

Fage 2

The Agency hopes this letter resolves any concerns you may have with the Program. Again, we believe
the overall Program will secure significant water quality, water supply, environmental and community
benefits to the citizens of the greater Bakersfield area. The Program wili also complement and
supplement the existing the Kern River Parkway Plan adopted by the City of Bakersfield in 1988 through
cooperative water exchanges and groundwater recovery to keep the Kern River wet through the center of
Bakersfield during the peak recreational months of May through September. Please contact Kane Totzke
at (661) 634-1468 with any questions regarding this martler.

Sipgerely,

Tom Clark
" General Manager

DAWPDOCSWABg0hustws response - jfs comments.wpd
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August 14, 2000

Mr. Thomas N. Clark, General Manager
Kern County Water Agency

P.0. Box 58

Bakersfield, California 93302-0038

Subject: California Environmental Quality Act (CEQA) Compliance for the Kem
River Restoration and Water Supply Program, Kem County, California

Dear Mr. Clark:

This is in response to your Juty 27, 2000, letter concerning the Initial Study and Proposed Draft
Negative Declaration for the Kern River Restoration and Water Supply Program in Kern County,
California. We understand from the materials enclosed with your letter that some of the property
proposed for development is inside, and some is outside the boundaries of the Metropolitan
Bakersfield Habitat Conservation Plan (HCP). We appreciate your efforts to provide water in the
river channel for a greater part of the year, and we agree that this will enhance riparian vegetation
and could provide habitat for some protected species in an area where they historically occurred,
such as the least Bell’s vireo (Vireo bellii pusillus) and southwestern willow flycatcher
(Empidonax wraillii extimus).

j=

We expect that some parts of the project will occur within the boundaries of the Metropolitan
Bakersfield HCP, and that fees will be paid into the habitat compensation fund/ We think this
should be mentioned in the Negative Declaration, as it is a mitigation under CEQA for effects on
protected species. We arc concerned about the effects of portions of the project outside the
Metropolitan Bakersfield HCP on San Joaquin kit foxes (Vulpes macrotis mutica), Tipton
kangaroo rats (Dipodomys nitratoides nitratoides), and blunt-nosed leopard lizards (Gambelia
silus), which are protected under the Federal Endangered Species Act of 1973, as amended (Act).
‘The map of the project mentions potentiat agricultural and urban area well sites, and installation
of recharge ponds on an 80-acre parcel now belonging to Castle and Cooke. Kit fox are known
to forage on, and disperse across natural land, fallow land, farmland in row crops, and grazing
2-"Tand Any construction of structures on farmland, fallow land, grazing land, or natural land likely
will require compensation under the Act. No indication is given of the present land uses and
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Mr. Thomas N. Clark 5

project footprints for portions of the project outside the MB HCP, so we cannot provide an
adequate evaltuation at this time.

Section 9 of the Act and its implementing regulations prohibit the "take™ of federally listed fish
and wildlife species. Take 1s defined by the Act as "to harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect” any listed wildlife species. "Harm” in this definition includes
significant habitat modification or degradation where it actually kills or injures wildlife, by
significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering

(50 CFR § 17.3).

Take incidental to an otherwise lawfut activity may be authorized by one of two procedures. Ifa
Federal agency is involved with the permitting, funding, or carrying out of the project, then
initiation of formal consultation between that agency and the Service pursuant to section 7 of the
Act s required if it is determined that the proposed project will adversely affect a listed species.
Such a consultation would result in a biological opinion that addresses the anticipated effects of
the project to the listed species and may authorize a limited level of incidental take” If a Federal
agency is not involved with the project, and a listed species may be taken as a result of the
project, then an incidental take permit pursuant to section 10(a)(1)(B) of the Act should be
obtained. The Service may issue a permit upon completion of a satisfactory HCP for the listed
species that would be subject to take as a result of the project. Applicants approved by the
Service and the California Department of Fish and Game, as applicable, may satisfy the Act by
buying credits and obtaining incidental take authority through the Kern Water Bank HCP and

Master Permit.

While the Metropolitan Bakersfield HCP is not applicable to portions of the project outside its
borders, it sets a precedent in Kern County for providing endangered species compensation for
conversion of farmland to buildings and other structures. For example, we worked with the Kem
County Planning Department in the development of the compensation measures that were
required for the Rio Bravo Tomato Company plant, which was sited on row crop farmland.

We appreciate you contacting us about your proposed project. We would appreciate receiving
more detailed information aboul the project concerning proposed construction locafions and
footprints, related access roads if any, and schedule. Thank you for your interest in conserving
threatened and endangered species. Please contact Susan Jones or Peter Cross at (916) 414-6600
if you have any questions about this letier.

Sincerely,
ﬂ/dﬂ_b& mg/(l/\_;

Karen J” Miller
Chief, Endangered Species Division



Mr. Thomas N. Clark

cer Andy Gordus, CDIG, Fresno, California
Steve Strait, Kern County Planning Department
Cheryl Harding, Kern Water Bank Authority
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.Je have reviewed the Initial Study and Proposed Negative Declaration to provide groundwater and surface water
augmentations to the Kern River as it flows through the City of Bakersfield. The augmentations will occur

uring the summer months and be used for recreation. We understand that the project will involve construction
of new agricultural and urban wells, modification of existing water exchange facilities and, possibly, construction
of an inlerconnection in the area of the Kem River. )

1 more than five acres will be disturbed, the construction activities will be subject to regulation under the
General Construction Activity Storm Water Permit, State Water Resources Control Board Order No. 95-08-
YW, National Pollutant Discharge Elimination System, General Permit No. CAQ00002 (general permit). A
copy of the permit is enciosed. Beflore construction begins, a Notice of Intent to comply with the permit must be
<ubmitted to the State Water Resources Control Board at the address indicated in the permit, and a Storm Water
ollution Prevention Plan must be prepared. Further information regarding the storm water program is available
at the State Board web site at: hi{p://www. swreb.ca.gov or you may call Jarma Bennett at (559) 445-6046.

“the construclion activities will involve the discharge of dredged or fill material into navigabie waters or
wetlands, a permit pursuant to Section 404 of the Clean Water Act may be needed from the US Army Corps of
“ngineers. For more infonmation, please call Kathy Norton with the US Army Corps of Engineers at

216) 557-5260.

“fa permit is needed from the TS Army Corps of Engineers, certification of conformance with water quality
tandards pursuant 1o Section 401 of the Clean Water Act will be needed. Enclosed 1s a summary of information
that we would nced to consider a request for water quality certification.
[ you have any questions, please call Betly Yee of this office at (559) 445-5125.
s
" LONNIE M. WASS
wenior Engineer

‘CE No. 38917

inclosure

California Environmental Protection Agency

Q:?? Recycled Paper
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Rozds Depadmens

September 5, 2000

Tom Clark, General Manager

Kemn County Water Agency

P.O. Box 58 . )
Bakersfield CA 93302-0058

Re:  Initial Study - Kemn River Restoration and Water Supply Program

Dear Mr. Clark-

Thank you for the opportunity to review the Initial Sﬁldy for this project. The Planning Department
has no comments on this phase of the project. If you have any guestions, please call Steve Strait at
(661) 862-8643.

Very truly yours,

TED JAMES, AICP, Director
Kem County Planning Department

S

by Steve Strait, Associate Planner
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Mr. Thomas N. Clark:
August 31, 2000
Page 2

abandonment will be reviewead at that time. If the well cannot be identified, remedial
operations may be required.

Thank you for the opportunity to comment on the initial study and proposed
negative declaration. If you have questions, or require technical assistance or
information, please contact Jack Truschel at the Bakersfield district office: 4800
Stockdale Highway, Suite 417, Bakersfield, CA 93309; or, phone (661) 322-4031. You .

may alsao call me at (916) 445-8733. A‘

Jason Marshall
Assistant Director

cc. Jack Truschel
Division of Oif, Gas, and Geothermal Resources Bakersfield

Linda Campion
Division of Qil, Gas, and Geothermal Resources, Sacramento

=

A3z
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September 6, 2000

Board of Directors

Kern County Water Agency
P.O. Box 538

Balkersfield, CA 93302-0058

Re: Funding for Kern River Restoration Project, Purchase of
Lower River Rights and Associated Activities

Dear Sirs and Madam:

Further to the policy meeting of Tuesday, August 29, 2000, and the Belridge
Water Storage District (BWSD) Board meeting held on September 5, 2000, T
am writing to you on behalf of the Belridge Board of Directors.

We appreciate the recent efforts of the Kern County Water Agency (KRCWA)
staff to explain the project as it develops, and acknowledge that this is still an
evolving program. While we support the general direction of the Agency in
this instance, and in deed applaud the efforts of Agency staff which made
such a project possible, we ask that during the finalization of the project that
staff attempt to assure that the BWSD is no worse off in its access to banking
operations or water than it was prior to the acquisition of the Lower River
Rights by the KCWA.

We would also like to point out that currently BWSD has no opportunity to
bank high flow river water in times of plenty, in order to withdraw such
water during times of shortage. We would very much like to have access to
some of this water.

While we know that there have been questions raised asg to the equity of the
distribution of the monies which, we understand, were originally intended to
compensate for shortages on the State Water Project, we are sure that the
KCWA Directors and staff will strive to be fair to all. We would hope,
bowever, the substantial benefits that accrue to the City of Bakersfield from
the project will lead to the City becoming further involved in water matters
within the County. We believe that both the County and the City have

pPasT &FFICE AQX 1087 PAKERSFIELD, CALIFORNIA 33302-1087 TELEFHONE (ES5]) 762-7316€

FAX (€G1) 262-T223
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Board of Directors

Kern County Water Agency
September 6, 2000

Page Two

suffered from the absence of the City on many of the discussions regarding
water and how it effects the future of the County. Hopefully this will now
change.

Please let us know if there are any questions on any of the above.
Sincerely,

Williap D. Phillimore
President,

WDP/et
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September 6, 2000

Kane Totzke

Kem County Water Agency
P.O. Box 58

3200 Rio Mirada Drive
Bakersfield, CA 93308 |

Subject: Kem River Resteration and Water Supply Program
SCH#: 2000031017

Dear Kane Totzke:

The State Clearinghouse submitted the above named Negative Declaration to selected state agencies for
review, On the enclosed Document Details Report please note that the Clearinphouse has listed the state
agencies that reviewed your document. The review period closed on Scptember 5, 2000, and the coraments
from the responding agency (ies) is (are) enclosed. If this comment package is not ip order, please notify
the State Clearinghouse immediately. Please refer to the project’s ten-digit State Clearinghouse number in
future correspondence 5o that we may respond promptly.

Piease note that Section 21104(c) of the California Public Resources Code st;ues that:

“A responsible or other public agency shall only make substantive comments regarding those
activities involved in a project which are within an area of expertise of the agency or which are
required to be carried out or approved by the agency. Those comments shall be supported by
specific documentation.”

These comments zre forwarded for use in preparing your final environmental document. Should you need '
more information or clarification of the enclosed comments, we recommend that you contact the
commenting agency directly.

This letter acknowledges that you have complied with the State Clearinghouse review requirements for draft

environmental documents, pursuant to the California Environmental Quality Act. Pleasc contact the State
Clearinghouse at (816) 445-0613 if you have any questiops regarding the environmental review process.

Sincefely,

Terry Roberts

Senior Planner, State Clearinghouse

Enclosures
cc: Resources Apency

1400 TENTH STREET [I.C. BOX 3044 SACEAMENTO, CALIFORNIA §5811-3044
9I6-445-0613 FAX 9I6-323-3018 “W—OPR.CA-GO\’/CLEARINGHOUSE.HI‘ML
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Document Detalls Report
State Clearinghouse Data Base

SCH# 2000081017
Project Title Kem River Restoration and Water Supply Program
fead Agency Kern County Water Agency

]

Type HNeg Negaiive Declarstion

Description  Acquisition of Kern River lower right, modification and construction of water conveyance, recharge and
recovery facilties.

Lead Agency Contact

Name Kane Totzke
Agency Kemn County Water Agency

Phone 661-634-1468 Fax

emajl
Address P.QO Box 58

3200 Rio Mirada Drive
City Bakersfield State CA Zip 93308

Project Location
County Kerm
City Bakersfield

Region
Cross Streets Buena Vista Road
Parcel No.
Township 30 Range 26/25 Secfion  all Base MDB&M

Proximity to:
Highways Stockdale Highway
Airports
Raiflways
Waterways Kem River
Schools
Land Use Agricultural

Projectissues

Reviewing Resources Agency; Department of Conservation; Department of Fish and Game, Region 4; Office of
Agencies Historic Preservation; Department of Parks and Recreation; Reclamation Beard; Department of Water
Resources; Caltrans, District §; Depatiment of Health Services; State Water Resources Conirol Board,
Division of Water Rights; Regional Water Quality Control Bd., Region & {(Fresno); Nalive American
Heritage Commission; State Lands Commission

Dafe Received (OB/O7/2000 Start of Review 08/07/2000 End of Review 08/05/2000

Note: Blanks in data fields result from ins ufficlent Information provided by lead agency.
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State of California : The Resources Agency
MEMORANDUM
To: Project Coordinator Date: August 31, 2000
: Resources Agency

ces / c?/ﬁ o

Mr. Thomas N. Clark, General Manager

Kermn County Water Agency E (B E |] M E

P.O. Box 58
Bakersfield, CA 33302-0058

From:  Department of Conservation
Office of Governmental and Environmental Relations STATE CLEARINGHOUSE

Subject:  Inittal Study and Proposed Negative Declaration for the Kern River
Restoration and Water Supply Program, Kerm County - SCH #2000081017

The Department of Conservation's Division of Qil, Gas and Geothermat
Resources (Division) has reviewed the initial study for the referenced project. The
Division supervises the drilling, maintenance, and plugging and abandonment of oif,
gas and geotherma! welis in California, We offer the following comments for your
consideration.

The proposed project area encompasses all, or a portion of the following oil
fields: Bellevue, Canal, Canfield Ranch, Frutvale, Kern River, McClung, North Coles
Levee, Strand, Stockdale and Ten Section. There are numerous plugged and
abandoned, producing and injection wells within or in proximity to these fields.
Proposed project construction includes water wells, water quality exchange facilities,
and facilities to enhance groundwater recharge and recovery. The project also
proposes mitigation measures such as avoiding areas suspected to have hydrocarbon
contamination and, where practical, aveoiding interference with petroleum pipelines and
oilfield areas. '

In support of these proposed mitigation measures, the Division recommends that
the proposed construction projects be plotted accurately on the appropriate Division
maps, and subritted te the Division's Bakersfield office for review. Upan receipt of the
maps, the Division will provide locations of the affected wells. Also based on our
review of the maps, the Division will convey information to the applicant on any
applicable well work requirements. {n addition, the Division requests that these oilfield
wells be plotted accurately on all future maps related to this project, and that a legible
copy of the final project map be submitted to the Division's Bakersfield office.

Finally, the Division district office in Bakersfield must be notified if excavation
uncovers a previously plugged and abandoned well. K the well can be idantified, s
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wr. Thomas N. Clark
August 31, 2000
Page 2

abandonment will be reviewed at that time_ If the well cannot be identified, remedial
operations may be required.

Thank you far the opportunity to comment on the initial study and proposed
negative declaration  If you have questions, or require technical assistance of
information, please contact Jack Truschel at the Bakersfield district office: 4800
Stockdale Highway, Suite 417, Bakersfield, CA 83309; or, phone (661) 322-4031. You .

may also call me at {916) 445-8733. d‘

Jason Marshall
Assistant Director

ce: Jack Truschel
Division of Qil, Gas, and Geothermal Resources, Bakersfietd

Linda Campion
Division of Qil, Gas, and Geothermal Resources, Sacramenlo



KERN COUNT Y
WATER AGENCY

Direcrors:

Fred L. Starrh
President
Division !

Terry Rogers
Dhivision 2
Peter Frick
Division 3

Michael Radon
Division 4
Addenne J. Mathews

Division 5

Henry C. Gamett
Vice President
Division 6

Gene A Lundquist

Division 7

Thomas N. Clark
General Marager

lohnF. Stovall -
General Counset

Mailing Address:
PO Box 58

ikersfield, CA 933020058

Phone: 661/634-1400
Fax: 661/634-1428

September 7, 2000

Mr. Jack Truschel

Division of Oil, Gas, and Geothermal Resources
4800 Stockdale Highway, Suite 417
Bakersficld, CA 93309

Wik ern Biver Program

RE: Response to letter regarding CEQA compliance for the Kein River Restoration

and Water Supply Program

Dear Mr. Truchel:

Thank you for your letter dated August 31, 2000 responding to the Kern County Water
Agency’s (Agency) Initial Study and Proposed Negative Declaration for the Kern River
Restoration and Water Suppiy Program (Program). The Agency has reviewed your
concerns expressed w the letter and outlined below is the Agency’s response.

Under the Program, up to 24 water production wells, several recharge areas and
modifications to existing canal systems are proposed for construction, Site assessments
will be made prior to construction to identify oil and gas wells. As part of the site
assessments, the project facilities will be plotted on Division of Oil and Gas maps aad

submitted to you for review.

The Agency will also notify your office if the proposed Program activities uncover a
previously piugged and abandened o1l ar gas well. The Agency will comply with any
other applicable regulations and cooperate with your District to address concerns you may
have, should any arise at somc future time. Please contact Rick Iger at 661/634-1469

with any questions regarding this matter.

Sincerely

“EoG—

Tom Clark
General Manger



KERN COUNTY
WATER AGENCY

Directors:

Fred L. Starzh
Presidenr
Division |
Terry Rogers
Division 2
Peter Frick
Division 3
Michael Radon
Division 4
Adrienne J. Mathews
Division 5

Henry C. Gamett
Vice President
Division 6

Gene A. Lundquist
Division 7

Thomas N. Clark
General Manager

John F. Stovall
General Counsel

SEAL:

Mailing Address:
P.O. Box 58

Bakersfield, CA 93302-0058

Phone: 661/634-1400
Fax: 66]1/634-1428

SECRETARY'S CERTIFICATE

{, Pam Bosworth, Secretary of the Board of Directors of the Kern
County Water Agency, do hereby certify that the foregoing is a full, true
and correct copy of Resolution No. 56-00 duly passed and adopted by
said Board of Direciors at an official meeting of the Board held on the

24th day of August 2000, by the following vote:

AYES: Garnett, Frick, Radon, Lundquist, Rogers & -
‘Mathews
NQOES: None

ABSENT: ‘\‘N M

Secretary of the Board of D:rectors
of the Kern County Water Agency




BEFORE THE BOARD OF DIRECTORS
OF THE

KERN COUNTY WATER AGENCY

In the matter of;

ACCEPTANCE OF PROPOSITION 13

GRANT FOR THE KERN RIVER

RESTORATION PROJECT, AUTHORIZATION

OF PRESIDENT TO EXECUTE AGREEMENT,

DESIGNATION OF PROJECT DIRECTOR FOR

ADMINISTRATION AND DWR LIAISON, AND

APPROVAL OF BUDGET, TIMELINE AND INVOICE
/

I, PAMELA BOSWORTH, Secretary of the Board of Directors of the Kern County Water
Agency, of the County of Kern, State of California, do hereby certify that the following resolution

proposed by Director ___Frick and seconded by Director Radon . was duly passed

and adopted by said Board of Directors at an official meeting hereof this 24thday of _ August ,

1998 by the following vote, to-wit:

Avyes: Garnett, Frick, Radon, Lundquist, Rogers & Mathews
Noes: None
Absent: Starrh

Secretary of the Board of Directors
of the Kern County Water Agency

Resolution No. 56-00

WHEREAS, the Governor’s Budget Act for 2000, Chapter 52, Statutes of 2000 appropriated to
the Department of Water Resources grant funds by budget item 3860-01-6027 for the Interim Water Supply
and Water Quality Infrastructure and Management Subaccount to fund among other things the Kern River

Restoration Project specified herein;



WHEREAS, DWR has proposed entry into an agreement with the Agency as demonstrated in
attached Exhibit A to govern the grant and Agency acceptance thereof along with certain terms and
condiions;

WHEREAS, the Agency is prepared to continue implementation of the project and has established
a separate "Proposition 13 Fund" to allow for appropriate accounting of all income and expenditures of
the project; and

WHEREAS, the General Manager has selected an Agency Executive Manager as Project Director,

NOW THEREFORE BE IT RESOLVED by the Board of Directors of the Kern County Water
Agency that:

i. The foregoing recitals are found to be true and correct;

2. The Agency hereby accepts the offered $23 million doilar grant from the Department of Water
Resources for the purposes of the project, and authorizes President Fred Starrh to enter into the
Department of Water Resources proposed agreement attached as Exhibit A, subject to the approval of
General Counsel as to form.

3. Assistant General Manager James M. Beck is designated as the Project Director to be the
Agency’s representative for the administration of the project and liaison with DWR for submission of
required documents.

4. The proposed budget for the project attached as Exhibit B, and the proposed timeline for
project development (conditioned upon CEQA compliance) attached as Exhibit C are hereby approved.

5. The Controller is directed to invoice the Department of Water Resources for the $23 million
grant in accordance with the terms of the agreement, with the funds to be deposited in the Proposition 13
Fund and to maintain appropriate accounting for such funds in accordance with Generally Accepted

Accounting Practices and the agreement.
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EXHIBIT A

Advance Copy
Information Only

Mr. Fred L. Starrh, President
Board of Directors

Kem County Water Agency

Post Office Box 58 o
Bakersfleld, California 93302-0058

Interlm Water Supply Construction Grant Commitment -
Safe Drinking Water, Clean Water, Watershed Protection and
Flood Protection Act (Prapasition 13, Chapter 9, Article 4)

Dear Mr. Starrh:

The Governor[]/s Budget Act for 2000, Chapter 52, Statutes of 2000,
appropriated to the Depariment of Water Resources local assistance grant funds
in the amount of $16 1,544,000 by budget item 3860-01-6027, payable from the
Interim Water Supply and Water Quality Infrastructure and Management
Subaccount. The Kern County Water Agency's Kem River Restoration Project
has been ssalected for funding from this appropriation. This letter agreement
serves as our commitment of $23 million this project.

This letter sets forth the terms and conditions under which the lranéfer of
funds will be made from DWR to KCWA. Before the funds can be transferred
your agency must completa the following:

« - Submit to DWR a formally adopted resolution of your governing body,
accepting the grant, designating a representative to sign this letter
agreement, and designating a Project Director to be your agencylls
reprasentative for the administration of the project and liaison with DWR
for submission of required documents.

. Sign and date both originals of this agreement and return one signed
original to: '

Divisicn of Planning & Local Assistance
Departmsnt of Water Resources

Post Office Box 942836

Sacramento, California 84236-0001
Attention. Linda Buchanan Herzberg

. Provide to DWR a copy of all memorsada of understanding or other

cooperative agreements belwegn your agency and all other participating
agencies for the proje o '
DN &
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Advance Copy
Information Only

. Provide to DWR an itemized budget projection of project costs and an
invoice, on your letterhead, stating the purpose of the funds as cutlined in
this letter. :

. Provide to DWR a detailed description of the proposed piroject, including a

narrative description that details the project’s purpose and defines the
project scope, Include with your description a detailed list of project
companents to be funded by this grant and a time line for completion with
major benchmarks noted. In addition, attach a map indicating the project
location.

By signat'ure of this letter agreement the Kem County Water Agency
agrees to comply with the following terms and conditions for completion of your
project: '

1. Your agency agrees to faithfully and expeditiously perform ar cause to be
performed all project work, to apply State funds received only to eligible
project costs and to expeditiously commence and to continue efficient and
economical operation of the preject in accordance with applicable law. You
further agree to provide for all repairs, renewals, and repltacements
neceassary to the efficient operation of the project; and to maintain in as
good and efficient condition as upon its construction, ordinary and
reasonable wear and dspreciation excepted.

2. Your agency, its contractors, subcontractors, and their respéotive agents and
employees required for performing any work in connection with the project
shall act in an independent capacity and not as officers, employees or
ageants of the State.

3. Your agency is solely respbnsible for design, construction, operation and
maintenance of the project.

4. Your agency shall be responsible for obtaining any and all permits, licenses
and approvals requirad for the design, construction or operation of the
project. You shall also be responsible for observing and complying with any
applicable federal, state and local laws, rules or regulations affecting such
work, specifically including, but not limited to, environmental, procurement
and safety laws, rules, regulations and ordlnances.

5. Your agency shall be responsible for work and for persons or entities angaged
in work, including, but not limited to, subcontractors, s.uppliers and
providers of services. You shall give personal supetvision 1o any work
required for the project or employ a competent representative _W|th the
autharity to act for your agency. Your agency shall give attention to
completion of the project, and shail keep work under control.

)°d 8TO°ON $2:97  00.81 9ny 8Y91-228-916:01 SHTIHHARTHIE /120



Advénce Copy

Information Only
6. Your agency shall be responsibie for any and all disputes arising out of its
contracts for work on the project, including but not {imited to bid disputes
and payment disputes with your contractors and subcontractors. The State
will not mediate disputes between your agency and any other entity
conceming responsibility for performance of work.

7. During project planning and construction, your agency shall provide
semiannual prograss reports detailing the activities camplsted for the
reporting period, the amount of funds expended and the purpose of those
expenditures. The first report shall be due six (6) months from the date of
your agency's signature on this letter agreement. Subsequent reports shall
he due every six (6) months thereafter,

8. Your agency-must comply with all applicable requirements of the Califomia
Environmental Quality Act and the Nationa!l Environmental Policy Act and
complete appropriate environmental documentation including, but not
Emited to, any required environmental impact repoits, environmental
impact statements, negative declarations, mitigation agreements and
snvironmental permits, prior to beginning construction.

9. All contracts et for project construction shall be tet by competitive bid
procedures that assure award of the contract to the lowest responsible
bidder, except as may be otherwise authorized under your agency’s
enabling authority.

10.Procurement of necessary supplies or equipment shall be undertaken in
such a manner as to sncourage fair and competitive treatment of potential

suppliers.
11. The project shall be completed not later than March 8, 2009.

~12.Upon completion of the project your agency shall provide for a final
inspection and a written certification by a California Registered Civil
Engineer that the project has been completed in accardance with final
plans and specifications and any modifications thereto. Such certification
shall be submitted to the State with a copy of the final report of project
expenditures required in item 13 below. You shall keep on file, for the
useful life of the project, as built plans and specifications for the project.
Such documents shall be made available for inspection by the State upon

reasonable notice.

13.Upon project completion your agency shal!l furnish to the State, within
sixty (60) days, a final statement of incurred eligible costs.

14. The State shali withhold ten (10) percent of the total project funding until
the audit report, requured in item 20, is received and accepted by the

State.
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15.Within a perfod of sixty (60) days from project completion, your agency
shall remit to the State any unexpended funds that were disbursed that
were not needed to pay eligibie project costs.

16.Pursuant to Govemment Code Section 8546.7, your agency and ils
subcontractors shall be subject to the examination and audit of the State
for a period of three years after project completion. All of your records or
those of your subcontractors shall be preserved for this pumpose for at least
three years after prcuect completion.

17. Your agency shalt account for the money disbursed separately from all
othar agency funds. You shall maintain audit and accounting procedures
that are in accordance with generally accepted accounting principles and
practices, consistently applied. You shall keep complete and accurate
records of all receipts, disbursements, and interest eamead on expenditures
of such funds. Your agency shall require its contractors or subcontractors to
maintain books, records, and other documents pertinent to their work in
accordance with generally accepted accounting principles. and practices.
Records are subject to inspection by the State at any and all reasonable
times, upon reasonable notice. '

18.All money dishursed for your project shall be deposited, administered, and
accounted for pursuant to the provisions of law applicable to your agency.

19. During regular office hours, each of the partles fo this letter agreement and
their duly authorized representatives shall have the right to inspect and to
make copies of any books, records, or reports of either party pertaining to
the project. Each of the parties shali maintain and shali make available at
all times for such inspection accurate records of all its costs, disbursements,
and racelpts with respect to this project.

20.The State reserves the right to conduct an audit at any time between the
exscution of this letter agreement and the completion of the project, with the
costs of such audit borne by the State. Within sixty (60) days of project
complation, the State shall require your agency to conduct, at your
agency=s expense, a final financial and compliance audit of revenue and
expenditures. Such audit shall be conducted and a report prepared by an
independent Certified Public Accountant in compliance with generally
accepted auditing standards and California government auditing standards.
Upon its completion, said report shall submitted to the State for review and
acceptance.

21.The State shall have the right to inspect the work being performed at any
and all reasonable times during project construction. This right shall extend
to any subcontracts, and your agency shall include provisions ensuring such
access in all its contracts or subcontracts entered into for completion of the
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information Only
project. -

22.Your agency shall not sell, abandon, lease, fransfer, exchange, mortgage,
hypothecate, or encumber in any manner whatsoever all or any portion of
any real or other property necessarily connected or used in conjunction with
the project, or with your agency’s service of water, without prior approval of
the State. ;

23.Your agency, its contractors and subcontractors shall comply with the

provisions of the Fair Employment and Housing Act (Government Code,
Section 12900 et seq.), the regutations promulgated thereunder (California
Code of Regulations, Title 2, Section 7285.0 et seq.), the provisions of
Article 9.5, Chapter 1, Part 1, Division 3, Title 2 of the Government Code
{Government Code, Sections 11135-11139.5) and the regulations or
standards adopted by the awarding State Agency to implement such articie.
Your agency, its contractors and subcontractors shall give written notice of

~ their obligations under this clause to labor organizations with which they
have a collective bargaining or other agresmant. Your agsency shall include
the nondiscrimination and compliance provisions of this clause in all
contracts and subcontracts tet for the construction of the project.

24 . Your agency agrees, unless exempted, to comply with the
nondiscrimination program requirements of Government Code, Section
12990, and Tifle 2, California _Code of Regulations, Section 8103,

25.Your agency shall comply with the provisions of Section 3700 of the
California Labor Code, requiring every employer to be insured against
liability for workers' compensation or to undertake seif-insurance in
accordance with the provisions of that.code, and you affirm that the agency
will comply with such provisions before commencing the construction of the
project and will make the agency=s contractors and subcontractors aware of
this provision.

26.Your agency agrees to indemnify the State and its officers, agents, and
employees against and to hold the same free and harmiess from any and all
claims, demands, damages, losses, costs, expenses, or liability due or
incident to, either in whole or in part, and whether directly or indirectly,
arlsing out of the project. '

27.Your agency, its contractors or stibcontractors agree to comply with the
requirements of the Drug-Free Workplace Act of 1990 (Government Code
8350 et seq.) and have or will provide a drug-free workplace.

28.The agency agrees to comply with the Americans with Disabilities Act
(ADA) of 1990, (42 U.5.C. 12101 et seq.), which prohibits discrimination on
the basis of disability, as well as all applicable regulations and guidelines
lasuad pursuant to the ADA, '
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Your expeditidus handling of this letter agreement is app're(:iated. If you
have any questions, please contact Linda Buchanan Herzberg at

(916) 327-1663.

Approved as to L.egal Form
~and Sufficlency:

By:

Sincerely,

Chief Counsel

Department of Water Rasources

William 4. Bennett, Chief
Division of Planning and Local
Assistance .

Kern County Water Agency

By:

Date:

Title:

Enclosure

ce: Ms. Linda Adams

20°d 8T0 CN 8T:97

Sacramento, Californla 95814

Chief Deputy Assembly Relations
Govemor's Office, First Floor
Sacramento, Califomia 95814

Honoratila Jim Cosla

Member of the Senate
Stale Capitol, Roam 5100

gD,_,__,@/; |

Mr. Thomas N. Clark

General Manager

Kern County Water Agsncy

Post Office Box 58

Bakersfield, Callfornia 93302-0058
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Mr. Rick Iger
Engineering and Operations Manager
Kern County Water Agency
Post Office Box 58
Bakersfleld, California 83302-0058

Ma. Holly Mesiton

Kem County Water Agency

Post Office Box 58

Bakersfield, California 93302-0058
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Kern River Program
Capital Budget Projection Summary

ltem

1) Purchase Water Supplies
a} Garces undivided interest in Lower Kern River Right
b} Nicke! portion of Lower Kern River Right

Subtotaf

2) Urban Area Recharge and Recreational Faciliies Enhancements
a) Purchase Property
b) Faciiities

Subtotal

3) Urt;an Area Recovery and Flow Restoration Facilities
a) Wells
b} Caonveyance

Subtotal

4} Exchange Faciities Improvements for Water Quality Benefils
a) intertie/Turnout lmprovements
b) Pump Station improvements

Sublotal
3} Banking Project Recovery Facilities Enhancements

a} Recovery Facilities
b} Conveyance and Recharge Facilities

Subtotal

Total

8124100 Rick Iger

Allotment
($ Miflion)

25
7.5

10

39

0.5
1.5

1.4
286

23

EXHIBIT B

Kern River Program Budget.xls
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Governor’s Office ofPlanmng and Research H ”iz

State uearinghouse

Steve Nissen

iray Davis
GOVERNOR ACTING MRECTOR
ACKNOWLEDGEMENT OF RECEIPT o .
RECEIVED _
wE s e
J JWP
DATE: August 17, 2000 el sHr
als AUG 212000 sed
TO: Kane Totzke __':[] .  Agen C;\LLD
' Kern County Water Agency Kern Gounty Wate pes
P.O. Box 58 . ' ' '
3200 Rio Mirada Drive
Bakersfield, CA 93308
RE: Kern River Restoration and Water Supply Program

SCH#: 2000081017

This 1s to acknowledge that the State Clearinghouse has received your environmental document
for state review. The review period assigned by the State Clearinghouse is:

Review Start Date:  August 7, 2000
Review End Date: September 5, 2000

We have distributed your document to the following agencies and departments:

Callrans, District 6

Departiment of Conservation

Department of Fish and Game, Region 4

Department of Health Services

Department of Parks and Recreation

Department of Water Resources

Native American Heritage Commission

Office of Historic Preservation

Reclamation Board _

Regional Water Quality Conirol Bd., Region 5 (Fresno)
Resources Agency

State Lands Commission

State Water Resources Control Board, Division of Watcer Rights

The State Clearinghouse will provide a closing letter with any state agency comments to your
attention on the date following the close of the review period.

Thank you for your participation in the State Clearinghouse review process.

1400 TENTEH STREET P.0. BOX 3044 SACRAMENTO, CALIFORNIA 95812-3044
GI6-445-0613  FAX 916-323-3018 WW.OPR.CA.GOV[CLEARINGHOUSE-HTML
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Tom Clark, General Manager R . ALy

T
Kern County Water Agency Kern County Wattg#gency

P. O. Box LG8
Bakersfield, California 93302-0058

RE: Kern River Restoration & Water Supply Project

Tom:

The District has several comments in regard to the recharge basins
that would be constructed as part of this proposed proiject.

During vyears when groundwater recharge operations were being
conducted, it would not be feasible to treat these basing by
aircraft if they produced mosgquitoes because of the proximity of
residential areas and heavily-traveled roads (i.e Stockdale, Buena
Vigta, Allen). During the last couple of years when performing
mosquito control operations, the District's airplane pilot has
encountered increasing numbers of joggers, bikerg, horseback
riders, etc. in the "2800%" and the other recharge areas wesgst of
Allen Recad. These new basins will, also, attract similar
attention by the public.

Ideally, vegetation in the basins would be managed in a manner that
would allow the control of the aquatic stage of mosquitoes through

the use of mosquitofish. Due to the sgize of these basins,
treatment by ground rigs spraying around the perimeter would be
ineffective. The use of insecticides in areas frequented by the

public is a real challenge these days due to the increasingly
negative reaction by people to pesticide usage in general.

Hopefully, these concerns will be considered by the Agency when the
basins are constructed.

Sincerely,

Rob Quiring
District Manager
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REPL Y REFER 0. T Kern Gounty Water Agency

[N REPLY REFER TO: ! e

1-1-00-TA-2553

August 14, 2000

Mr. Thomas N. Clark, General Manager = . S {
Kern County Water Agency I ‘“—-.\. K\ NS
P.O. Box 58 < )
Bakersfield, California 93302-0058

Subject: California Environmental Quality Act (CEQA) Compliance for the Kern
River Restoration and Water Supply Program, Kern County, California

Dear Mr. Clark:

This is in response to your July 27, 2000, letter concerning the Initial Study and Proposed Draft
Negative Declaration for the Kern River Restoration and Water Supply Program in Kern County,
California. We understand from the materials enclosed with your letter that some of the property
proposed for development is inside, and some is outside the boundaries of the Metropolitan
Bakersfield Habitat Conservation Plan (HCP). We appreciate your efforts to provide water in the
river channel for a greater part of the year, and we agree that this will enhance riparian vegetation
and could provide habitat for some protected species in an area where they historically occurred,
such as the least Bell’s vireo (Vireo bellii pusillus) and southwestern willow flycatcher
(Empza’ouax traillii extimus).
% -.,‘J‘-;«J - ;r I VATEN f,m_; RO ,? }”-; ’:.f‘
= " 'We expect that some parfs of the proj: pro;cct w111 Sectr within the boundaries of the Metropolitan
o’ Bakersfield HCP, and that fees will be paid into the habitat compensation fund. We think this
i should be mentioned in the Negative Declaration, as it is a mitigation under CEQA for effects on
protected species. We are concemned about the effects of portions of the project outside the
Metropolitan Bakersfield HCP on San Joaquin kit foxes (Vidpes macrotis mutica), Tipton
kangaroo rats (Dipodomys nitratoides nifratoides), and blunt-nosed leopard lizards (Gambelia
silus), which are protected under the Federal Endangered Species Act of 1973, as amended (Act).
The map of the project mentions potential agricultural and urban area well sites, and installation
of recharge ponds on an 80-acre parcel now belonging to Castle and Cooke. Kit fox are known
to forage on, and disperse across natural land, fallow land, farmland in row crops, and grazing
land. Any construction of structures on farmland, fallow land, grazing land, or natural land likely
will require compensation under the Act. No indication is given of the present land uses and
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Mr. Thomas N. Clark o SRR

project footprints for portions of the project oufside the MB HCP, so we cannot provide an
adequate evaluation at this time.

Section 9 of the Act and its implementing regulations prohibit the "take" of federally listed fish
and wildlife species. Take is defined by the Act as "to harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect” any listed wildlife species. "Harm" in this definition includes
significant habitat modification or degradation where it actually kills or injures wildlife, by
significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering
(50 CFR § 17.3).

Take incidental to an otherwisc lawful activity may be authorized by one of two procedures. Ifa
Federal agency is involved with the permitting, funding, or carrying out of the project, then
initiation of formal consultation between that agency and the Service pursuant to section 7 of the
Act is required if it is determined that the proposed project will adversely affect a listed species.
Such a consultation would result in a biclogical opinion that addresses the anticipated effects of
the project to the listed species and may authorize a limited leve] of incidental take. If a Federal
agency is not involved with the project, and a listed species may be taken as a result of the
project, then an incidental take permit pursuant to section 10(a)(1)(B) of the Act should be
obtained. The Service may issue a permit upon completion of a satisfactory HCP for the listed
species that would be subject to take as a result of the project. Applicants approved by the
Service and the California Departinent of Fish and Game, as applicable, may satisfy the Act by
buying credits and obtaining incidental take authority through the Kern Water Bank HCP and

Master Permit.

While the Metropolitan Bakersfield HCP is riot applicable to portions of the project outside its
borders, it sets a precedent in Kern County for providing endangered species compensation for
conversion of farmland to buildings and other structures. For example, we worked with the Kern
County Planning Department in the development of the compensation measures that were
required for the Rio Bravo Tomato Company plant, which was sited on row crop farmland.

We appreciate you contacting us about your proposed project. We would appreciate receiving
more detailed information about the project concerning proposed construction locations and
footprints, related access roads if any, and schedule. Thank you for your interest in conserving
threatened and endangered species. Please contact Susan Jones or Peter Cross at (916} 414-6600

if you have any questions about this letter.
Sincerely,

Karen J7 Miller
Chicef, Endangered Species Division



Mr. Thomas N. Clark

cC: Andy Gordus, CDFG, Fresno, California
Steve Strait, Kern County Planning Department
Cheryl Harding, Kern Water Bank Authority
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September 5, 2000

Tom Clark, General Manager
Kemn County Water Agency
P.0O. Box 58

Bakersfield CA 93302-0058

Re:  Initia} Study - Kem River Restoration and Water Supply Program

Dear Mr. Clark:

Thank you for the opportunity to review the Initial Study for this project. The Planning Department
has no comments on this phase of the project. If you have any questions, please call Steve Strait at
{661) 862-8643.

Very truly yours,

TED JAMES, AICP, Director
Kem County Planning Department.

S S

by Steve Strait, Associate Planner

Community Development Program Department



KERN COUNTY
WATER AGENCY

MEMORANDUM
GROUNDWATER kip

Apency B of I

TO: Kem County Water Agency Board of Directors
Agenda iem No. 1

FROM: John Stovall/Kane Totzke /ZZ/
DATE: September 7, 2000
SUBJECT:  Agency adoption of a Negative Declaration pursuant to CEQA Guideline section

15072 {or the Kern River Restoration Program

Issue:
Consider adoption of the draft Negative Declaration for the Kern River Restoration and Water

Supply Program.

Recommended Motion:

At the close of the public hearing and absent any significant comments or testimony received at
the hearing, adopt Resolution 59-00 entitled Determinations and Findings with Respect (o the
Kern River Restoration and Water Supply Program, thereby approving the Negative Declaration.

Discussion

At the July 27, 2000, meeting, the Board reviewed an Initial Study, Environmental Checklist,
Response to Checklist prepared by staff for the Kern River Restoration and Water Supply
Program. The Board also authorized the publication of the “Notice of Intent” to adopt a Negative
Declaration and distribution of the documents (o interested parties and responsible agencies for
comments. During the public review period, the Agency has held a number of meetings with
local water districts to address concerns and resolve outstanding issues regarding the proposed
Project. As a result of the meeting and to resolve those issues the Agency 1s proposing 1o
include a Mitigation, Monitoring and Reporting Program as part of the Negative Declaration.
The Agency has also received a number of written comments from responsible agencies and
these together with our responses are incorporated in the Negative Declaration, which will all
be discussed in more detail at the public hearing.

At the public hearing, the Board will recelve any additional comments on the environmental
assessment of the Project and absent any significant comments or testimony received at the
hearing, adopt Resolution 59-00, approving the Negative Declaration for the Project.

DAWPDOCS\Sepiibail wpd



BEIFORE THE BOARD OF DIRECTORS
OF THE
KERN COUNTY WATER AGENCY

in the Matter of: :

DETERMINATIONS AND FINDINGS *
WITH RESPECT TO THE *
KERN RIVER RESTORATION AND  *
AND WATER SUPPLY PROGRAM  *

I, Pam Bosworth, Sccretary of the Board of Directors to the Kern County Water Agency, of the

County of Kern, State of California, do hereby certify that the following resclution proposed by Director

and seconded by Director ,was duly passed and adopted by said Board
of Directors at an official meeting hereof this _ day of , 2000, by the following
vote, to wit:

Ayes:

Noes:

Absent:

Sccretary of the Board of Directors
of the Kem County Water Agency

RESOLUTION NO. 59-00
WHEREAS, the Board of Directors (the "Board"} of the Kern County Water Agency (the
"Agency"yhas had prepared, circulated and presented to it, and has reviewed and considered an Initial Study,
Environmental Checklist, dated July 27, 2000, and a proposed Negative Declaration (Exhibit "A"} attached

thereto, all pertaining to the Kern River Restoration and Water Supply Program; and

WHEREAS, the Agency has received comments from several responsible agencies and inferested
partics and incorporated those comments, together with the Agency's response to those comments, in the

appendix of the Negative Declaration; and



WHEREAS, the Agency has incorporated into and made part of the Negative Declaration, a
Mitigation, Monitoring and Reporting Program that satisfactorily addresses the Federal and State Endangered
Species Act, Injury o Rights of Legal Users of Water and Water Quality issues: and

WHEREAS, in recognition of the Agency securing the $23 million grant pursuant to Proposition 13,
the Agency will continue to work with the Member Units and other local water districts to acguire additional
grants and loans for the purpose of constructling water supply and/or water management facilities in Kern
County.

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors of the Agency as
follows:

The Board hereby finds and determines that the foregoing recitals, are true and correct.

I Section 1. Review of Evidenc¢ :
The Board has reviewed and considered the contents of the Initial Study and proposed
Negative Declaration, the presentation (o the Board made by staff pertaining te same, and
the comments received from the public both during a public hearing conducted by the Board

on September 7, 2000 and received during the required environmental review period; and

I~

Section 2. Approval of Negative Declaration

Based upon the afore-described evidence, the Board hereby finds;

a) that there is no substantial evidence that the Kemn River Restoration_and Water

Supply_Program with the mitigation mecasures provided therein will have a

significant effect an the environment;

b) that the mitigation measures therein are incorporated within the scope of the
project, and the project as defined will not have a significant effect on the
environment. Therefore, in accordance with such findings, the Board approves the

Negative Declaration submitted in conjunction with the Initial Study and hereby

Page 2



directs staff to prepare and file a Notice of Determination (in the form autached
hereto as Exhibit "B"} in compliance with the California Environmental Quality At
{(Public Resources Code Sections 21000, et seq.}; and

Section 3. Finding of No Impact on Wildlife

The Board hereby further finds that, when considering the record as a whole, there
is no substantial evidence before the Board that the proposed Project will have
potential for an adverse effect on wildlife resources or the habitat upon which the
wildlife depends on. As such, the Board directs the General manager to sign a
Certificate of a De Minimis Impact Finding exempting payment of the $1,250
Department of Fish and Game fee (in the form attached hereto as Exhibit "C"). If
subsequent information becomes available indicating potential impacts to Federal
and State listed or sensitive species as defined under the State and Federal
Endangered Species Act, the Agency will comply with all mandatory State and
Federal laws.

Section 4. Mitigaticn, Monitoring and Reporting Program

The Board hereby incorporates the Mitigation, Monitoring and Reporting Program
(in the form attached hereto as Exhibit "D") to address concerns with local water
districts regarding water use, distribution of benefits and water quality.

Section 5, Continued efforts towards securing Proposition 13 funds

The Board hereby directs staff to continve working , in a timely manner, with
Member Units and other jocal Kern County water districts towards maximizing the
acquisition additsonal Proposition 13 grants and loans for local water supply
projects and/or other water management projects as deemed appropriate by the

General manager.

Page 3



EXHIBIT A

KERN COUNTY WATER AGENCY
PROPOSED NEGATIVE DECLARATION

This is prepared pursuant to the California Environmental Quality Act of 1970 (CEQA), ' and the
State CEQA Guidelines, *.

NAME OF PROJECT: Kern River Restoration and Water Supply Program.

IPROPOSED PROIECT LOCATION: The Project is primarily located along the Kern River
corridor from the projected extension of Haley Street on the east side, to the California
Aqueduct on the west end, and south and west of Bakersfield in the unincorporaied
portion of the county along the Cross Valley Canal and Arvin-Edison Canal and
including other local water conveyance facilities. Also, see attached Project location
maps.

DESCRIPTION OF PROPOSED PRQOJECT: Summary. Project proposes {o provide
significant water quality, water supply, environmenial and community benefits for the
metropolitan Bakersfield area and a broad range of Kern County water users through
the coordinated implementation of a number of program components including the: (1)
acquisition of the Lower Kern River water right (Lower Right}, t.e., Hacienda/Garces
pre-1914 water right, including associated Lake Isabelia Storage; (2) Purchase of land
from Castle and Cooke California, Inc., for additional recharge and recovery facilities;
(3) construction of 12 new water Ag recovery wells and enough Urban wells to achieve
a maximum flow capacity of 60 cfs; and (4) Construction of water exchange facilities
and modification of the Pool 1 portion of the Cross Valley Canal.

Expanded Description. See initial Study for Proposed Project, attached.

FINDINGS WHICH SUPPORT NEGATIVE DECLARATION: After making an assessment
of the possible impacts of the proposed Project and reviewing an Initial Study dated
July 27, 2000, the Board of Directors of the Kern County Water Agency has determined
that the proposed Project as presented will not have any significant effect on the
environment, either directly or indirectly.

INITIAL STUDY: A copy of the Initial Study and environmental checklist prepared by
Agency staff, dated July 27, 2000, is attached.




EXHIBIT A

MITIGATION MEASURES: Mitigation measures which have been incorporated into the
proposed Project to avoid potentially significant environmental effects are as follows:

1. Throughout the term of the proposed Project, Project water quality,
groundwater monitoring, and groundwater recharge losses will be
consistent with the Memorandum of Understanding Regarding Operation
and Monitoring of the Kern Water Bank Groundwater Banking Program,
dated October 26, 1995, and consistent with the Operation and Monitoring
Procedure for the Pioneer Project, dated May 28, 1998.

2. Project recharge and recovery well areas will be designed and located o
avoid areas suspected to have hydrocarbon contamination, and to the
extent practical, not to interfere with oil (crude or refined) or natural gas
pipelines or other sensttive oilfield areas.

3. Project recharge and recavery well areas will be designed and located to
minimize potential impacts to the Agency’'s Cross Valley Canal,

4. A mitigation, Monitoring and Reporting Program {attached as Exhibit C)

CONTACT PERSON, TELEPHONE NUMBER: Mr. Thomas N. Clark, General Manager,
Kern County Water Agency, P.O. Box 58, Bakersfield, CA. 93302; (661)-634-1400. if
you require additional information regarding this proposed Project, please contact Mr.

Kane Totzke, Kern County Water Agency, (661) 634-1468; e-mail: kane{@kcwa.com

Thomas N. Clark, General Manager Date

1. Public Resources Code, Section 2100, et seq.

2. Title 14, Division 6, Califormia Administrative Code, as amended.



KERN COUNTY
WATER AGENCY

[Mrectors:
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President.
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Terry Rogers
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John F. Stovall
General Counsel

Mailing Address:
P.O. Box 58

Bakensfield, CA 93302-0058

Phone: 661/634-1400
Fax: 661/634-1428

GROUNDWATER krp

September 7, 2000

Ms. Karen Fowler

Office of the Governor

Office of Planning and Rescarch
State Clearinghouse

P.O. Box 3044

Sacramento, Ca 95812-3044

RE: SCH # 2000081017 - Notice of Determination and De Minimis
Impact Finding

Dear Ms. Fowler:

Transmitted herein are the Kern County Water Agency’s (Agency) “Notice of
Determination” and a “Califormia Department of Fish and Game Certificate of
Fee Exemption -De Minimis Impact Finding™ for the Kern River Restoration
and Water Supply Program Negative Declaration. The Agency Board of
Directors took action to adopt the Negative Declaration at a meeting held on
September 7, 2000. The De Minimis Impact finding exempts the Agency
from the $1,250 filing fec. Please contact Kane Totzke at 661-634-1468 with
any questions regarding this matier.

Sincerely,

Tom Clark
General Manager
enclosures

ce: Office of the County Clerk {Kern)



EXHIB_IT B
CEQA Notice of Determination

X Office of Planning and Hesearch From: Kern County Waler Agency
1400 Tenth Street, Koom 121 F.C. Box 58
Sacramento, CA 95814 3200 Rio Mirada Drive
Bakersfield, CA 93302
X County Ctlerk
County of Kemn
1115 Truxton Ave., 1*" Floor
Bakersfield, CA 93301-4639
‘ect: Filing of Notice of Determination in compliance with Section 21108 or 21152 of the Public Resources Code.
uvject Title: Kern River Restoration and Water Supply Program

2 Clearinghcuse Number: SCH #2000081017
submitied to Clearinghouse)

i1 Agency: Kern County Waler Agency

tact Person: Thomas N. Clark, Genera! Manager
:lephone: (651) 634-1400

ect Location: See aftached Negative Declaration.

ude county}
~~iect Description: See attached Negative Declaration.

-1s to advise that on Seplember 7, 2000, the Kern County Water Agency (as lead agency) approved the project {more particularty
1seribed in the attached Negative Declaration) and has determined that no additional environmental review is required.

nitial Study and Subsequent Negative Declaration with findings were prepared for the Agency’s recent action pursuan{ to the

Asions of CEQA Guidelines sections 15070 through 15075 concluding that no additional environmental review is required. The
weent action will not have any significant effect on the environment. Mitigation measures were made a condition of the Agency's
«ant action on the project. A Statement of Overriding Considerations was not adopted in conneclion with the Agency's recent action

his project.

his is to certify that the Initial Study wilh comments and responses and recard of project approval is available to the general public af:
~rn County Water Agency, P.O. Box 58, 3200 Rio Mirada Drive, Bakersfield, Kern County, CA 93302.

rhature,

Thomas N. Clark, General Manager, Kern County Water Agency

ate

& received for filing at OPR:



EXHIBIT C

CALIFORNIA DEPARTMENT OF FISH AND GAME.

Project Title:

Location:

CERTIFICATE OF FEE EXEMPTION

De Mimnimis Impact Finding

Kern River Restoration and Water Supply Program

Kern River Corridor area, fromMetropolitan Bakersfield to the
California Agueduct, Kern County

Project Description:  This project will generate broad local water supply, environmental

Mo —

P w

and community benefits, and targeted drinking water quality
benefits within the metropolitan Bakersfield area.
The Project consists of the four components, generally described
below. .
Acquisition of the Kern River lower water night,
Construction of encugh urban area wells o achieve a flow capacity of
about 60 cfs;
Construction of water conveyance exchange facilities;
Construction and acquisition of focal facililies to enhance groundwater
recharge and recovery opportunities.

Findings of Exemption:

1.

]

Certification:

The project consists of water right transfer and minimal construction and/or
modification of water transfer and exchange facilitics.

The lead agency has no evidence before it, including the mformation in the Initial
Study and comments of appropriate reviewing agencies, to indicate that the
proposed project could have any potential for adverse effects on fish and wildlife
resources.

I hereby certify that the public agency has made the above finding(s) and that the project will not
individually or cumulatively have an adverse effect on wildlife resources, as defined in Section
71.2 of the Fish and Game Code.

Date: September 7, 2000 Local Lead Agency: Kern County Water Agency

Title: General Manger Manager



EXHIBIT D
MITIGATION, MONITORING AND REPORTING PROGRAM

OVERVIEW

Comments received on the Proposed Negative Declaration regarding the Kern
River Program highlight a significant feature of the design of the program: the program has been
designed and will be impleniented to comply with all aspects of existing law. Important laws with
which the project has been designed to comply are the Federai Endangered Species Act, State
Endangered Species Act, and a variety of laws and regulations governing water quality and
impacts on legal users of water. While compliance with such laws and regulations is an integral
feature of the program, the Agency understands that some entitics would prefer a formal
acknowledgment of intended compliance as a form of mitigation, and appropriate monitoring and
reporting. Accordingly, the Agency agrees to clanfy the following mitigation measures which are

part of the program as designed and adopt appropriate monitoring and reporting measures.

MONITORING & REPORTING FOR DESIGNED MITIGATION ELEMENTS

1. ADOPTED MITIGATION ELEMENT: Federal and State Endangered Species Act
(a) Program Design:

The program has been designed to avoid any impact on known endangered or
threatened species, federal or state, or other species of concern. In the first
instance, the program has been designed to have an extremely small footprint of
disrupted land in the construction of facilities. Additionally, the facility
construction will occur primarily on existing highly cultivated farmland or highly
maintained rights of way in which it is unlikely that such species or their habitat
will be encountered. Further, care will be utilized to have such locations examined

by personnel knowledgeable in the identification of endangered and threatened



insignificance.

2, ADOPTED MITIGATION ELEMENT: Injury to Rights of Legal Users of Water

and Facilities

(a) Program Design:
The program is designed to ensure that all water and facilities utilized by the
program are obtained with full protection of the rights of existing legal users. Full
compensation will be provided by the Agency where such nights of legal users of
water or facilities are impaired, and absent such compensation such rights of legal
users will not be impaired. This extends to the legal users of ground water as the
program has been designed to avoid significant impact on such users. In the event
of disputes regarding the existence of such impacts, the Agency will submit such
disputes to the previously established Kern Fan Monitoring Commuttee for

handling under established rules.

(b) Monitoring and Reporting:
The General Manager shall include in an annual report to the Board a report on the
following items of concern:
(1) The alleged occurrence of any impact on the rights of legal users of water
or facilities, including any afleged impacts on groundwater; |
(2)  The measures ulilized to investigate such alleged impacts;
(3) The results of such investigation;
(4)  The measures utilized to avoid impacts to such rights of legal users, or the

measures utilized to reduce such impacts to insignificance.

3. ADOPTED MITIGATION ELEMENT: Water Quality
(a) Program Design:
The program is designed to avoid any potential adverse impacts on water quality.
Utitization of the water rights acquired under the program will not significantly

differ in water quality impacts from the existing uses of such water. The intent of



the program is to secure the benefits of Kern River water quality for drinking
water quality and Kern County. The program will be operated to avoid significant

adverse impact on the water quality available to any legal user of water.

(b) Monitoring and Reporting:
The General Manager shall include in an annual report to the Board of Directors
the following items:
1) A statement regarding the water quality status of the program during the
prior year; _
(2)  Anidentification of all problem areas encountered, if any, and the measures
taken to avold any significant adverse impact on the water quality of any

fegal user of water.
GENERAL REPORTING REQUIREMENTS

The annual report referred to herein shall be prepared under the direction of the
General Manager and a registered engineer of the State of California, in consultation with
individual(s) knowledgeable in the identification of endangered or threatened species and their
habitats. The report may include additional operational, and economic data of interest to the

community, but at a minimum shall contain the information specified above as required clements

of the report.



o | KRy e @

: THISTEES : MAHAGER
HOEFF A D ppms
T FRAJIETCRTH
FILH 4854 s FREZ1ANC .
RTS8 IMSH
RATIAFIS $AAHE RASNE !\ [ [\ N

TR OSQUI TO AND VECTOR CONTROL DISTRICT

DISTRICT OFFICE

SUPELRINTENDENT
TURA B AT

4705 ALLEN RD. BAKERSFIELD, CALIFORMNIA 93312
PH: (661) 589-2744 FAX: (661} 6B3-4913 £ MAIL: kmved@lightspeed.net

RECEIVED

PO e 2 gl
August 3, 2000 ‘FSEB .géﬁ% vt 5
JME iz Jwr [
GLB{ QLM;]_B 2000 suriD
LWFE smMr]
Al [:]

Tom Clark, General Manager — Rt
Kern County Water Agencg Kern County Wal&#gency
P. O. Box 58

Bakersfield, California 93302-0058

RE: ¥ern River Restoration & Water Supply Project

Tom:

The District has several comments in regard to the recharge basins
that would be constructed as part of this proposed project.

During years when groundwatéer recharge operations were being
conducted, it would not be feasible to treat these basins by
-aircraft if they produced mosquitoes because of the proximity of
residential areas and heavily-traveled roads (i.e Stockdale, Buena
Vista, Allen). During the last couple of years when performing
mosquito control operations, the District's airplane pilot has
encountered increasing numbers of Jjoggers, bikers, horseback
riders, etc. in the "2800" and the other recharge areas west of
Allen Road. These new basins will, alsc, attract similar
attention by the public.

Ideally, vegetation in the basinsg would be managed in a manner that
would allow the control of the agquatic stage of mosguitoes through

the use of mosquitofish. Due to the gize of these basins,
treatment by ground rigs spraying around the perimeter would be
ineffective. The use of insecticides in areas frequented by the

public is a real challenge these days due to the increasingly
negative reaction by people to pesticide usage in general.

Hopefully, these concerns will be considered by the Agency when the
basins are constructed.

Sincerely,

ST et

Rohb Qu1r1ng
District Manager
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CHOUMDWATER Re Raiver Programs

Angust 249, 2000

Mr. Rob Quiring, District Manager

Kern Mosquito and Vector Control District
4705 Allen Road

Bakersheld, CA 93312

RE: Response to letter regarding CEQA compliance for the Kern River
Restoration and Water Supply Program

Dear Mr. Quiring:

Thank you {or your letler dated August 3, 2000 responding to the Kern County
Water Agency’s {(Agency) Initial Study and FProposed Negative Declaration {or the
Kerm River Restoration and Water Supply Program (Program). The Agency has
reviewed your concerns expressed in the letter and outlined below is the Agency’s
response. '

Under the Program , two (2) recharge ponds (10 acre and 5 acre) are proposed for
construction, both located just east of Allen Road and near the Kern River Stockdale
Highway bridge . A proposed 40 acre to 50 acre Soccer field to be constructed may
be used for groundwater recharge in the wettest years on the Kern River. This
proposed field i1s also located east of Allen Road and north of the Kern River near
the Stockdale bridge. The recharge ponds will be operated very similar to the
Truxtun Lake recharge ponds owned by the City of Bakersfield, which we
undersiand have not created a mosquito concern {0 the surrounding community. The
Soccer field will probably be operated by the North of the River Parks and
Recrcation District under an arrangement with the City of Bakersficld. The two
recharge ponds may be jointly managed by the Agency’s Improvement District No. 4
and the City of Bakersfield’s Water Resources Department. The recharge ponds and
Soccer field are planned as part of a community park under a residental and
commercial development proposed by Castle and Cooke California, inc.

As with other existing recharge basing under the Agency’s control, we do not
anticipate any concerns with mosquitoes , however, we will comply with any
applicable regulations and cooperate with your District to address any concerns you
may have, should any arise at some future time. Please contact Kane Totzke at (661}
634-1468 with any questions regarding this matter.

Sincerely,

“EANG—

Tom Clark
General Manger
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