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ANALYSIS OF THE COUNTY’S JUVENILE INDIGENT DEFENSE SYSTEM

Attached is the final report on the Juvenile Indigent Defense System. On February 11,
2014, the Board directed the Chief Executive Officer, in collaboration with the Auditor-
Controller, to hire an outside consultant to conduct an analysis of the County’s juvenile
indigent defense system in an effort to improve the current system and report on the
findings for consideration by the Board. The Warren Institute on Law and Social Policy
at UC Berkeley School of Law (Consultant) was selected to perform the analysis.

Summary of Findings

The County’s juvenile indigent defense system was created over twenty years ago.
Since that time, juvenile defense has evolved; defense attorney’s roles have expanded;
and attorneys are required to serve their client not only during all phases of the
delinquency process, but including representation of the juvenile once his/her case has
concluded. Defense attorneys are now expected to provide post-disposition
representation which ensures the youth receives services ordered by the court, such as
educational, medical and psychological; representation at post-disposition meetings;
assisting with the sealing or expunging of records; and appealing of cases.
Unfortunately, the County’s system has not changed nor kept up-to-date with these new
and expanding defense requirements. The aforementioned concerns and other system
improvements are discussed in more detailed below and in the attached consultant’s
report.

“To Enrich Lives Through Effective And Caring Service”
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Juvehile Indigent Defense System Overview

Pursuant to California Government Code Section 27706, the County of Los Angeles is
required to provide complete legal defense services for all indigent juvenile defendants
when the Los Angeles County Public Defender and the Alternate Public Defender are
unavailable or declare a conflict of interest. To ensure this obligation is met, the Chief
Executive Office contracts with 8 panel attorneys to provide qualified representation to
indigent youth in juvenile delinquency proceedings in 8 Superior Court locations as
follows: Eastlake, Pasadena, Sylmar, Pomona, Compton, Inglewood, Los Padrinos
(Downey), and Long Beach. The panel attorneys are paid a one-time flat fee per
petition. The panel contract system was created in the mid-1990s.

Filing Trends and Total Cost of Juvenile Defense

There has been a steady decline in the number of juvenile delinquency petitions filed in
Los Angeles for over a decade. From 2010 to 2014, new petitions in Los Angeles
dropped by almost half. Distribution of the petitions has remained static over the years
with 67% being assigned to the public defender and 28% assigned to the panel
attorneys.

From 2010 to 2014, the County expended, on average, approximately $19.5 million on
indigent defense services which includes costs for the Juvenile Division ($16.3 million)
of the Public Defender’'s Office and the costs for the panel attorneys ($3.2 million).

Public Defender and Panel Resources

The County’s Public Defender's Office has on-staff social workers, investigators,
resource attorneys, appellate attorneys, an immigration attorney, and administrative
support. The panel attorneys, on the other hand, must either pay for these resources
from the per petition flat fee they receive or seek access to social workers and other 730
experts via the Court.

Comparative Rate of Resource Use

- The report found that the County Public Defender's Office uses more resources (i.e.,
investigators, social workers, doctors and/or experts and education attorneys) than
panel counsel. Rate of resource use is detailed bellows:

Investigators: PD 26%; Panel Counsel 9%

Social Workers: PD 32%; Panel Counsel 1%

Doctors and Experts: PD 20%; Panel Counsel 9%
Education Attorneys: PD 2%; Panel Counsel less than 1%
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Per-Case Costs Borne by Counsel

The panel counsel must bear a number of costs from the per petition flat fee, such as
training, investigators and other costs associated with representing their clients. Public
Defender’s Office provide training, social workers, investigators and other resources to
all of deputy public defenders assigned to the Juvenile Division.

Neither panel counsel nor public defenders bear the cost of 730 experts paid through
the County’s Professional Appointee Court Expenditures (PACE) System. Social
workers, therefore, can be obtained by panel counsel at no cost. Data was not
available to quantify the actual per-case costs for either the Public Defender or panel
counsel.  However, the report determined, for comparison purposes only, that by
measuring the annual costs against the number of new petitions or the number of
dispositions that on average the Public Defender expended $2,912 per disposition;
while the panel counsel expended, on average, $751 per disposition.

Transfer Cases

The report found that indigent juveniles facing transfer to adult court are more often
assigned to a panel counsel. Over the past five years, panel counsel was assigned
71% of the fithess motions and public defenders were assigned 29%. Panel counsel
clients were more likely to be found unfit and transferred to adult court. Over the past
five years, 25% of panel clients were found unfit and transferred to adult court, but only
15% of public defenders clients were found unfit and transferred to adult court. It was
also determined that panel counsel consulted less often with experts, provided less
documentation to support client and filed fewer motions. Panel counsel also resolved
these unfit cases faster than public defenders — the average was 9.4 months for public
defenders, but only 4.9 months for panel counsel.

National Standards

National and State standards state that the:

¢ County should provide investigators to panel counsel;

¢ County should ensure that training is available without cost to all counsel for
indigent defendants;

e County should establish a qualified oversight body for panel counsel to ensure
that .substantive oversight, supervision and quality control are provided to the
panels.

o Flat-fee contracts are strongly criticized in California and that at least since 2006
the State Bar has stated that they should not be used.
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The report determined after surveying other counties:

e Los Angeles is the only county that does not pay for investigators for their panel
counsel.

e Los Angeles is the only county that has no centralized mechanism for quality
control nor has an experienced attorney or committee that provides supervision
or oversight to panel attorneys.

e Los Angeles is the only county that compensates panel counsel with a per
petition flat-fee rate. In other counties, panel attorneys are compensated by
salary, on an hourly basis or via an event-based flat fee structure that provides
different flat fees for different activities for different types of cases.

Recommendations from County Guidelines

The consultant found that the Public Defender objected to the draft Guidelines for
Attorneys Representing Youth in the Los Angeles Juvenile Delinquency Court and the
final Guidelines (issued in 2014) were not endorsed by the Public Defender. Many of
the objections arose from differences in opinion regarding the scope of the Public
Defender’s role, not from a lack of funding. Thus, not all objections would be resolved
even if the County fully funded the Public Defender’s identified costs to implement the
Guidelines.

Conclusion

The report findings were shared and discussed with the Public Defender, Alternate
Public Defender and Panel Attorneys. The Chief Executive Office, as always, is ready
to work with the impacted County departments to resolve/address the findings identified
in the report. Our office is committed to ensuring that excellence in juvenile defense is
achieved and justice for juveniles is promoted through zealous and well-resourced legal
representation.

If you have any questions, please contact me, or your staff may contact Sheila Williams
at (213) 974-1155.
SAH:JJ:SW:cc
Attachment
c: Executive Office, Board of Supervisors
County Counsel

Public Defender
Alternate Public Defender

Juvenile Indigent Defense - Final Report.bm.032816.docx
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Introduction

On February 11, 2014, the Los Angeles County Board of Supervisors passed a motion
directing the Chief Executive Officer to review the County’s juvenile indigent defense
system.1 The County is considering major reforms to its juvenile indigent defense system
and was interested in a comprehensive review by an independent, neutral consultant to
review the current structure and to provide recommendations for system
improvements. The Chief Justice Earl Warren Institute on Law and Social Policy at UC
Berkeley School of Law was chosen to perform the analysis.

One of the questions underlying the Board motion — that is, the relative benefits and
drawbacks of institutional public defenders and court-appointed private panel counsel --
has long been debated in jurisdictions across the country.2 This report does not resolve
that much-debated question, nor does it determine whether public defenders or panel
counsel in Los Angeles are doing a “better” or “worse” job for their clients. Criminal
cases, especially those involving juveniles, can be complicated and a full outcome
analysis that appropriately accounted for the vast variety of cases, the differing prior
histories of each juvenile, and the fact that the benefits of high quality representation
can be felt years after the representation ceases, was well beyond the scope of this
review. This report looks at the Los Angeles County juvenile indigent defense system, as
it exists now. The report identifies strengths and weaknesses in Los Angeles’ existing
indigent defense system based on data, stakeholder input, national and local standards,
and comparisons with other California counties. It is hoped that the report provides the
Board with a relevant and timely assessment as it considers a variety of changes to the
current juvenile indigent defense system in Los Angeles County.

In the course of conducting this assessment, two threshold issues became clear. First,
although the County uses contracts to compensate panel counsel, contracts for panel
counsel should not be examined as if they were contracts for other goods or services.
The obligation to provide effective counsel for indigent criminal defendants is rooted in
the Constitution, and the contours of the obligation should be guided by the
Constitution and by national and state laws and standards regardless of the means by

! statement of Proceeding for the Regular Meeting of the Board of Supervisors of the County of Los
Angeles, February 11, 2014.

% See, e.g., Pauline Houlden and Steven Balkin, “Quality and Cost Comparisons of Private Bar Indigent
Defense Systems: Contract vs. Ordered Assigned Counsel,” 76 J. Crim. L. & Criminology 176 (1985); Roy
Flemming, "Client Games: Defense Attorney Perspectives on Their Relations with Criminal

Clients,” American Bar Foundation Research Journal 253 (1986); and Norman Lefsiein, “Criminal Defense
Services for the Poor,” Chicago: American Bar Association Standing Committee on Legal Aid and Indigent
Defense (1982).

MARCH 1, 2016 FINAL
WARREN INSTITUTE ON LAW AND SOCIAL POLICY, UC BERKELEY SCHOOL OF LAW

REPORT TO THE LOS ANGELES CEQ AND AUDITOR/CONTROLLER ON JUVENILE INDIGENT DEFENSE



which counsel is compensated. As noted most recently in a September 2015 bill signed
by Governor Brown, “competent legal representation by defense attorneys is needed to
preserve the integrity of the juvenile justice system, prevent wrongful judgments,
reduce unnecessary incarceration, and help ensure that minors receive the care,
treatment, and guidance upon which the juvenile justice system is premised. 3 The
County should ensure that indigent juveniles are provided with competent and effective
attorneys whether those attorneys are working within a public defender office or
operating by contract; the quality of a defendant’s representation should not be a
function of random attorney assignment. The question is thus not what the current
contract allows, but rather whether the County’s indigent defense structure enables
high-quality and effective representation for indigent juveniles no matter which
attorney is assigned. Among other things this means that the issue is not the CEQ’s
administrative oversight of the contract, which has been quite capable, but whether
having the CEO responsible for ensuring effective counsel is the best way to meet the
County’s obligation.

Second, it became clear while conducting interviews and outreach for this report that
most of the attorneys representing indigent youth in the County do so because they
care about their clients, whether those attorneys are public defenders or contracted
panel counsel. To allege otherwise does a disservice to many hardworking and
committed professionals. At the same time, however, juvenile defense is not like adult
defense because juvenile defenders, unlike adult defense attorneys, fulfill a dual role:
juvenile attorneys must defend their clients against the allegations just as all criminal-
defense attorneys must, and they must advocate for their clients’ broader “care,
treatment, and guidance” both before and after disposition of the criminal charges
This expanded scope includes “the thorough mental health, substance abuse,
educational and developmental evaluations and services and treatment necessary in the
modern era of proper Juvenile Delinquency Court administration. ”% Such extended
representation is not only modern —and both ethically and legally required — it is smart,
as research shows that youth receiving more comprehensive wraparound

® AB703, signed into law by Governor Brown on September 30, 2015.

4 «Guidelines for Attorneys Representing Youth in the Los Angeles Juvenile Delinquency Court”, Superior
Court of California County of Los Angeles, Juvenile Division, p. 2 citing to Rule 5.663 of the California Rules
of Court, adopted by the California Judicial Counsel in 2004. Section 5.663(d)(1-2) further clarifies that
juvenile counsel is not required to “assume the responsibilities of a probation officer, social worker,
parent or guardian,” or otherwise provide non-legal services to the child. Section 5.663(d)(3) limits the
scope of representation to those proceedings pertaining to the juvenile delinquency matters. See also AB
703, signed on September 30, 2015, which requires that attorneys provide post-dispositional
representation.

S state Bar of California, Guidelines on Indigent Defense Services Delivery Systems, p.22 (2006).
Communication with the State Bar on July 10, 2015 confirmed that the Guidelines are still an active
publication of the California State Bar. www.calbar.ca.gov/portals/11/documents/indigent-services-

guidelines.pdf
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representation have better outcomes in areas including emotional and behavnoral
health, family functioning, educational outcomes, delinquency, and police contact.®
Providing expanded representation is thus not only better for the youth who come
before the Court, but can also lower the County’s long term cost if those children and
adolescents are able to break the cycle of crime and incarceration.

The County set up its juvenile indigent defense system more than twenty years ago and
the basic structure remains unchanged today. Although the expanded scope discussed
above is no longer new, it came about almost a decade after the County’s current
system was established. Termed a “revolution” at the time, it is now the standard of
practice.7 The question for the County is whether the current system continues to serve
its youth. It is hoped that this report can assist the County in answering that question.

® see Wilson, Kate, "Literature Review: Wraparound Services for Juvenile and Adult Offender Populations.
A Report Prepared for: California Department of Corrections and Rehabilitation.” Center for Public Policy
Research, University of California Davis (2008); Carney, M. M., and Buttell, F., “Reducing Juvenile
Recidivism: Evaluating the Wraparound Services Model,” Research on Social Work Practice,13, 551-568
(2003); and Pullmann, M. D., Kerbs, J., Koroloff , N., Veach- White, E., Gaylor, R., and Sieler, D., “Juvenile
Offenders with Mental Health Needs: Reducing Rec1d|V|sm Using Wraparound. Crime and Delinquency, 52,
375-397 (2006).

7 State Bar of California, Guidelines on Indigent Defense Services Delivery Systems, p.3 (2006).
http://www.calbar.ca.gov/LinkCIick.aspx?fiIeticket:fszmiupEY%3D&tabid:2326
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Methodology

Methodology

Information in this report was compiled from a variety of sources, both quantitative and
qualitative. Efforts have been made to be inclusive of various stakeholder groups
including the Office of the Public Defender, the Alternate Public Defender, panel heads,
panel counsel, and judges. Stakeholder input was obtained through numerous one-on-
one interviews, group meetings, email communications, and two on-line surveys. In
addition, the Office of the Public Defender, the Alternate Public Defender, and panel
heads provided the Warren Institute with extensive written information.

Although community members and juveniles involved in the delinquency system are
undoubtedly stakeholders and their input is extremely valuable, obtaining their input
was beyond the scope of the Warren Institute’s review. It is strongly recommended that
the County seek contributions from community members, families, and juveniles as it
considers changes to the current system.

Stakeholder input in this report reflects:

e Multiple interviews, emails, and conversations with representatives from the
Public Defender;

e Multiple interviews, emails, and conversations with representatives from the
Alternate Public Defender;

e Multiple interviews, emails, and conversations with the eight panel heads;

e Multiple interviews, emails, and conversations with various court entities,
including judges, court staff knowledgeable about JAI, and PACE system
managers;

e An on-line survey that was distributed to all panel attorneys asking about
resources, training, and expenses, among other topics. Seventy-five percent (34
of 45 panel counsel) answered some or all of the questions, representing all
eight courthouse branches with contracted panel counsel;

e An on-line survey that was distributed to the delinquency court judges asking
about attorney performance and potential system improvements. Over three-
quarters (78%, or 18 of 23 judges) completed the survey (see Appendix A for
selected highlights from the survey of judges);

e Information provided by the Office of the Public Defender including staffing
levels, budget, caseloads, policies and procedures, training, and referrals;
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Methodology

e Information provided by the Alternate Public Defender including staffing levels,
budget, caseloads, policies and procedures, training, and referrals; and

e Interviews and emails with representatives of juvenile indigent defense systems
in ten selected California counties.

Multiple site visits to Los Angeles County were conducted by the Warren Institute team
for in-person meetings with the Office of the Public Defender, the Alternate Public
Defender, judges, panel heads, court staff, and other stakeholders.

In addition to input and information from stakeholders, relevant data was extracted
from the County’s JAl system, the County’s PACE system, and the panel counsel
invoicing and payment system when possible.

JAI System. The Juvenile Automated Index (JAl) system is a computerized record-
keeping system used by many agencies in Los Angeles including law enforcement,
Probation, Superior Court-Juvenile, the District Attorney, the Public Defender, and the
Department of Children and Family Services. For Juvenile Delinquency Court, the JAI
system serves as a calendaring system based on minute orders associated with
particular court appearances. JAl was not designed to be used as a data tracking and
analysis system and the reliability of some of the data elements is questionable.
However, data from the system can generally be utilized to compare the distribution of
types of events. For example, the absolute number of new juvenile petitions per year
might be’inaccurate but the percentages of new petitions'that are assigned topanetl
counsel as compared to public defenders are generally reliable. For the purposes of this
study, JAI data was used as one source to examine petitions, dispositions, transfer cases,
first-time camp commitments, and DJJ commitments.® ’

PACE System. The Professional Appointee Court Expenditure (PACE) system is used to
process court payments. For the purposes of this evaluation, it provided information
about rate of use of doctors, expert witnesses, exam experts, and social workers. The
PACE system categorizes the available resources and experts into a few broad,
ambiguous categories. The County does not maintain definitions regarding what types
of experts fall into which categories, and interviews confirmed that experts obtained

8 Because it is a calendaring system, JAl codes as “disposition” any event that ends part or all of an issue
before the court, sometimes including disposition of the petition, dispositions of motions, disposition of
any violations, and conclusion of the case. Creating a file of dispositions to use in this report therefore
required some manipulation of the data in a way that was not required for other files. For this report,
disposition data were associated with court appearances during which the original 601 or 602 petition
would be resolved (starting with arraignment and proceeding through adjudication and disposition), using
only one disposition for each petition and using the latest event in that range. Events that normally occur
after disposition of the initial petition, such as 777 violation hearings, were not included in the count of
dispositions for this report, even if JAl coded them as “disposition.”
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Methodology

through PACE (called 730 experts) use different methods to determine their category
type.® Therefore, PACE cannot provide reliable data regarding the specific types of 730
experts used by public defenders or panel counsel or the rate of use. However, data was
available for PACE requests as a whole, and some estimates can be made by narrowing
the PACE categories.

Panel Counsel Billing and Payment. The CEO provided the Warren Institute with copies
of detailed quarterly panel counsel invoices covering a three-year period from February
2012 through January 2015, as well as data on payments made by the County panel
counsel for the five-year period February 2010 through January 2015.1°

Fitness Case Files. An in-person review of case files in which a fitness motion had been
filed was conducted. The review was conducted for cases in which the fitness motion
was filed, whether or not the youth was ultimately transferred to adult court.

What is a “case"?

In delinquency court, juveniles are assigned a unigue case number at the time of their initial
contact with the court. The allegations against the child are contained in a petition that is
tracked by its filing date. Multiple petitions can be filed over tirme if the juvenile is alleged to
have committed new delinquent acts, but the case number will stay the same. This is different
than adult court, where a new case number is assigned when new charges are filed. Whereas
multiple cases against a particular defendant in adult court would have multiple case
numbers, in juvenile delinguency court the case number would remain the same but new
petition filing dates would be added. The delinquency court therefore tracks not only the case
numbers, but also the petition filing dates for the juveniles appearing before it.

For purposes of this report, a "case” was considered to be the combination of the juvenile’s
unique case number and the unique petition as recorded by the petition filing date. Thus a
staterment in this report about “S0 cases” will refer ta 50 different proceedings, some of
which will have the same case number if the same juvenile was involved.

® The categories are: Attorney-Conflict, Attorney-No PD, Attorney-Other, Investigator, Doctor, Expert
Witness, Laboratory, Interpreter, Translator, Examination Expert, Court Reporter, and Legal Runner.

19 pifferences in a billing year (November through October) for panel counsel and a fiscal year for the PD
{July through June) and a calendar year means that in some places in this report the 12 —months included
in a year are out of sync.
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Executive Summary

Executive Summary

The summary below documents the highlights from each section of the report,
organized around the questions posed by the Board of Supervisors. The findings in this
report are complex, and readers are encouraged to read these highlights in conjunction
with the background, context, and explanations provided in the body of the report.

REPORT HIGHLIGHTS

System Overview

The County has eight different contracts with eight different groups of private panel
lawyers, in eight of the nine juvenile delinquency branches. These panel lawyers
represent youth if the Public Defender has a conflict. The contracts provide for a one-
time flat fee of $340 to $360 per petition.

In the ninth branch, the Alternate Public Defender represents the youth if the Public
Defender has a conflict.

The panel contract system was created in the mid-1990s and has not substantively
changed since then. The panel att'o:r'neys who bid on the contracts twenty years-ago are
still working as juvenile delinquency panel lawyers in the County, and very few new
attorneys have been added.

Each branch contract is signed by a panel head on behalf of the group of attorneys in
that branch. The panel heads take a percentage or per-petition amount from each
quarterly payment from the County, which reduces the per-petition amount paid to the
other panel lawyers in that branch.

Although the County’s contracts are with groups or associations, there are no formal
associations and there are no written agreements between the attorneys in each
branch. Other than the attorneys who sign the contracts, therefore, it appears that the
County’s panel lawyers may be acting without written agreements with the County.

In one branch, the attorney signing the contract no longer represents youth in
delinquency court, and has not done so for at least three years. That attorney continues
to sign the contract, but a different panel head manages the attorneys in that branch.
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Executive Summary

Panel attorneys invoice for each new 601 and 602 petition (new alleged offenses), but
they also invoice for 777 petitions (post-disposition violations), 778 petitions (changes in
status), witness appearances, and AB12/212 matters. Some of these matters can be
resolved quickly but the flat fee is the same; panel lawyers use the income from these
smaller matters to subsidize their more complex cases.

Filing Trends and Total Cost of Juvenile Defense

Juvenile delinquency petitions have been dropping in Los Angeles as well as in the rest
of the state for the past decade (see figure below).

Juvenile Delinquency Petitions, Los Angeles County vs. California, FY 2004 - FY 2013
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From 2010 to 2014, new petitions in Los Angeles dropped by almost half. Distribution of
those petitions has remained roughly the same over the five years, with about 67%
initially assigned to public defenders and about 28% initially assigned to panel counsel.

The total number of dispositions has also dropped but the distribution has changed. The
share of dispositions handled by public defenders rose from 49% to 56% between 2010
and 2014; panel counsel’s share of dispositions dropped from 43% to 36%.

From FY 2010-11 to FY 2014-15 the actual costs of the Juvenile Division of the Public
Defender rose from $15.8 million to $16.8 million. The amount paid to contracted panel
counsel in the eight branches with panel contracts dropped from $4.2 million to $2.2
million.
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Executive Summary

Public Defender Actual Costs and Payments to Panel, FY 2011-2015
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Public Defender and Panel Resources

Public defenders have on-staff social workers, investigators, resource attorneys,
appellate attorneys, an immigration attorney, and administrative support. The County
does not provide these resources free of charge to panel attorneys, who must instead
pay for these resources from their flat fee or rely on parents, Probation, other County
agencies, or community organizations.

For example, if a Public Defender client needs an IEP, Public Defender social workers
and resource attorneys work with parents, help prepare for the hearing, and attend the
hearing with the parent. In contrast, most panel attorneys give the client’s parents a
form letter for the school; the obligation is on the parents to follow through and most
panel attorneys do not attend the hearing with the parents.

Panel heads state that they do not need the same resources as public defenders
because their experience provides them with sufficient knowledge about community
resources to which they can connect their clients.

Under the current contract, the County does not pay for investigators for panel
attorneys and panel attorneys are not permitted to utilize the court-paid investigators
otherwise available to attorneys for indigent clients. The cost of investigators must
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come from the flat fee paid to panel attorneys or the panel attorneys must find an
investigator to work free of charge.

Seven of the eight panel heads maintain a pooled fund that attorneys in their branch
can use to hire an investigator. However, the pooled fund comes out of the flat fees paid
to panel counsel, thus reducing attorney compensation.

Other than investigators, public defenders and panel attorneys have equal access to 730
experts/resources, including social workers.

Comparative Rate of Resource Use

Although both public defenders and panel counsel have access to court-paid social
workers, panel counsel utilization is so low that many judges are unaware that panel
counsel have access to social workers.

Public defenders use more resources than panel counsel. As a percentage of their 2014
dispositions:

e Investigator use: PD 26%, panel counsel 9%

e Social worker use: PD 32%, panel counsel 1%

973O/PACE doctors and experts: PD 20%, panel counsel 9%
¢317(e) education attorneys: PD 2%, panel counsel less than 1%

Resource use appears to differ greatly amongst the individual panel lawyers. For
example, over a three-year period one panel attorney resolved 15% of his/her new 601
and 602 petitions within the same billing quarter, while another resolved 80% of his/her
new 601 and 602 petitions within the same billing quarter. Resource use is likely much
higher for the attorney who is taking longer to resolve cases.

Resource use may also be reflected in caseloads. Over three years, for example, one
panel attorney billed for 1,982 petitions, or about 661 a year. This would be about two
new matters a day, every work day of the year, for three years. Resource use would be
expected to be quite low for an attorney handling this large of a caseload. The next
highest three-year total was 867, and the average for all panel counsel was 289.

" No objective data was available regarding panel counse! use of investigators. The number above is
based on panel counsel self-generated estimates about frequency of investigator use.
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Individual Panel Attorneys' Total Number of Billings, 2012-2014

2000
FE0 ot L SO T e
1600 S -

1400
1200
1000

1ces

»

800 tHrizs9
600 g e e o = SR PR PR T ST TN
390

400 g

0

g 1 17T

0
Each Column Represents One Panel Attorney

Total Number of Billigs in Inve

Public defenders handled 49% of the felony dispositions from 2010 to 2014, but were
responsible for only 23% of the DJJ commitments and only 29% of the camp
commitments. Panel counsel handled 43% of the felony dispositions from 2010 to 2014,
but were responsible for 54% of the DJJ commitments and 63% of the camp
commitments. The full meaning of this disproportionality is unknown. It is possible that
the difference in outcomes is a result of different resource use and attorney practices. It
is also possible, however, that the difference in outcomes is a result of different types of
clients; in other words, panel counsel may have more clients sentenced to DJJ and camp
because panel counsel have more clients facing the possibility of DJJ and camp. It is also
possible that the difference in outcomes is a result of both attorney practices and the
types of clients.

Per-Case Costs Borne by Counsel

Panel counsel bear a number of costs that are not borne by individual public defenders,
including the costs of their own training, the costs of investigators, and other costs
associated with representation of their clients.

The Office of the Public Defender provides training, social workefs, investigators, and
other resources for all deputy public defenders.
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Neither panel counsel nor public defenders bear the cost of 730 experts paid through
the County’s PACE system. Social workers, therefore, can be obtained by panel counsel
without cost.

Data was not available to quantify the actual per-case costs for either the Public
Defender or panel counsel.

Measuring annual actual costs against the number of new petitions or the number of
dispositions does not provide a per-case cost. However, as a means of comparison over
the past five years, annual actual costs measured against number of dispositions shows
an average of $2,912 per disposition for the Public Defender and an average of $751 per
disposition for panel counsel. This is a means of comparison only; it is not the per-case
cost,

Transfer Cases

Indigent juveniles facing possible transfer to adult court are more often assigned panel
counsel. Over the past five years, as between panel and public defenders, panel counsel
were assigned to 71% of the fitness motions and public defenders were assigned to 29%
(for all fitness motions 56% were assigned to panel and 21% to public defenders; the
remainder were mostly retained counsel).

Panel counsel clients are more likely to be found unfit and transferred to adult court.
Over the past five years, 26% of panel clients were found unfit and transferred to adult
court, but only 13% of public defender clients were found-unfit-and transferred to adult
court. This is a statistically significant difference.

The youth are presumed to be similarly situated because they all have pending fitness
motions. The differences in outcomes could therefore be a result of different attorney
types. However, a causal relationship cannot be definitively determined because
information about other potential causes is unknown.

Out of 114 fitness cases examined in detail, four were resolved in less than one month,
and all four resulted in a finding of unfitness and transfer to adult court. Three of the
four were panel cases and one was retained counsel.

For cases examined in detail that resulted in transfer to adult court (66 in total), panel
counsel consulted less often with experts, provided less documentation to support the
client, and filed fewer motions. Panel counsel also resolved these unfit cases faster than
public defenders — the average was 9.4 months for public defenders but only 4.9
months for panel counsel.
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Twenty percent of the panel attorneys responding to the survey indicated that
conceding unfitness occasionally, sometimes, or often makes sense for the client.

Time to Resolution for Fitness Motions Examined in Sample, by Attorney Type
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National Standards and County Methods for Specialized Training
and Continuing Legal Education; Evaluation, Supervision, Mentoring
and Support; Accountability and Quality Assurance; and
Compensation and Incentives

The County’s current contract with panel counsel does not allow panel counsel to access
court-paid investigators; panel counsel must pay for investigators from their flat fee or
they must find an investigator to work pro bono. National and state standards state
that the County should provide investigators for panel counsel.

Both panel attorneys and public defenders have annual training, but panel attorneys are
required to organize and pay for their training out of pocket. Standards state that the
County should ensure that training is available without cost to all counsel for indigent
defendants.

Because the County has not established a qualified oversight body for panel counsel,
substantive oversight, supervision, and quality control have been provided, if at all, by
the panel heads. This leads to inconsistency and an inability of the County to ensure
quality. It is also inconsistent with standards. In at least two instances, panel attorneys
have been constitutionally ineffective and either the County was not informed, or the
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County was informed but had no structure that allowed for a response.

Relying on the judges to provide oversight of panel counsel is problematic, lacks
consistency, and is not recommended.

Flat-fee contracts such as those used in Los Angeles are strongly criticized in California
and even barred by law in other states; since at least 2006 the State Bar has stated that
they should not be used.

Compensation Models and Systems in Other California Counties

Among the counties surveyed:

Los Angeles is the only county that does not make county-paid investigators available to
panel counsel.

Los Angeles is the only county that has no centralized mechanism for quality control. It
is the only county that contracts directly with private attorneys and does not fund a
qualified office or agency to monitor quality.

Los Angeles is the only county in which no experienced attorney or committee provides
supervision and oversight of panel counsel. B

Los Angeles is the only county that compensates panel counsel with a uniform per-case
flat fee. In other counties, panel counsel are compensated by salary, on an hourly basis,
or via an event-based flat fee structure that provides for different flat fees for different
activities and different types of cases.

Recommendations from County Guidelines and Public Defender Cost
to Implement

The Public Defender objected to the draft Guidelines for Attorneys Representing Youth
in the Los Angeles Juvenile Delinquency Court, and the final Guidelines (issued in 2014)
were not endorsed by the Public Defender. Many of the objections arose from
differences of opinion regarding the scope of the Public Defender’s role, not from a lack
of funding. Thus, not all objections will be resolved even if the County fully funds the
Public Defender to implement the Guidelines.
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There are some areas where the Public Defender could come closer to full compliance
with increased funding, in particular by expanding the CARE program which provides
social workers and resource attorneys for Public Defender clients. The Public Defender
believes that expansion of the CARE program would require a very substantial increase
in funding. No further specification was provided, on the grounds that to do so would be

speculative.

The remainder of this report discusses each section in detail. The report begins with a
brief overview of the Los Angeles County juvenile indigent defense system and an
examination of the existing contracts between the County and panel counsel. The report
is organized around the specific items identified in the Board’s February 2014 motion,
including filing trends, resource availability and rate of use, costs, training,
compensation, quality assurance, and comparison with other California counties. The
report concludes with a short discussion of the Public Defender’s position regarding the
Guidelines for Attorneys Representing Youth in the Los Angeles Juvenile Delinquency
Court, promulgated by the Los Angeles County Superior Court in 2014.
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Part I: System Overview

PART I: System Overview

Highlights

The County has eight different contracts with eight different groups of private panel
lawyers, in eight of the nine juvenile delinquency branches. These panel lawyers
represent youth if the Public Defender has a conflict. The contracts provide for a one-
time flat fee of 5340 to $360 per petition.

In the ninth branch, the Alternate Public Defender represents the youth if the Public
Defender has a conflict.

The panel contract system was created in the mid-1990s and has not substantively
changed since then. The panel attorneys who bid on the contracts twenty years ago
are still working as juvenile delinquency panel lawyers in the County, and very few
new attorneys have been added.

Each branch contract is signed by a panel head on behalf of the group of attorneys in
that branch. The panel heads take a percentage or per-petition amount from each
quarterly payment from the County, which reduces the per-petition amount paid to

the other panel lawyers in that branch.

Although the County’s contracts are with groups or associations, there are no formal
associations and there are no written agreements between the attorneys in each
branch. Other than the attorneys who sign the contracts, therefore, it appears that
the County's panel lawyers may be acting without written agreements with the
County.

In one branch, the attorney signing the contract no longer represents youth in
delinquency court, and has not done so for at least three years. That attorney
continues to sign the contract, but a different panel head manages the attorneys in
that branch.

Panel attorneys invoice for each new 601 and 602 petition (new alleged offenses), but
they also invoice for 777 petitions {post-disposition violations), 778 petitions {changes
in status), witness appearances, and AB12/212 matters. Some of these matters can be
resolved quickly but the flat fee is the same; panel lawyers use the income from these
smaller matters to subsidize their more complex cases.
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Los Angeles County has nine branch courthouses handling juvenile delinquency cases:
Eastlake, Pasadena, Sylmar, Pomona, Compton, Inglewood, Los Padrinos (Downey), Long
Beach, and Lancaster.'® There are 23 judges and courtrooms spread amongst those nine
branches. Youth who are detained while their cases are pending are confined in one of
three juvenile halls, located in Eastlake, Sylmar, and Los Padrinos.

In general, proceedings are initiated against a child or adolescent through the filing of a
601 petition or a 602 petition, named for California’s Welfare and Institutions Code
Sections 601 or 602. The petition alleges that the youth has committed a particular
offense. A youth may have one or more petitions pending against him or her at a time;
each petition will contain allegations regarding conduct on a particular date orin a
particular set of circumstances, and each petition is tracked separately in the County’s
JAl data system. Terminology and the legal ramifications are different than in adult
court: In juvenile delinquency court the youth are “adjudicated delinquent” (rather than
“found guilty”), and the case is resolved through “disposition” rather than “sentencing.”
More critically, unlike in adult court, the obligations of the child’s attorney extend
beyond defending against the charges in the petition, and representation does not
cease when the petition reaches disposition. Instead, the attorney is obligated to
advocate for his or her client in areas such as education, mental health, substance
abuse, and developmental needs, and this obligation can extend well beyond
adjudication and disposition.w’ :

’O'fﬁ'ce of the Public Deféndér

In all nine branches, the Juvenile Division of the Office of the Public Defender represents
indigent youth who appear in delinquency court. The Public Defender is a County
agency and its attorneys and staff are salaried County employees.

Deputy public defenders working in the Juvenile Division are assigned to a particular
branch and supervised by a Deputy-In-Charge (DIC) in that branch. The deputy public
defenders in the Juvenile Division tend to be less experienced attorneys; they cannot
begin in the Juvenile Division but they can transfer to the Juvenile Division usually after
two to three years of practice in adult misdemeanor court. Deputy public defenders
generally cycle through the Juvenile Division in 18 to 36 month rotations, although some
are permitted to stay within the Juvenile Division if they request it, if their performance

12 A tenth branch, Kenyon, closed in mid-2013.

2 uGuidelines for Attorneys Representing Youth in the Los Angeles Juvenile Delinquency Court”, Superior
Court of California County of Los Angeles, Juvenile Division, p. 2 citing to Rule 5.663 of the California Rules
of Court, adopted by the California Judicial Counsel in 200; State Bar of California Guidelines on Indigent
Defense Delivery Systems (2006) at 22. www.calbar.ca.gov/portals/11/documents/indigent-services-

guidelines.pdf
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is acceptable, and if staffing needs allow for it. The DICs remain in the same branch for
an extended period of time; they are intended to be consistent points of contact for
parents as well as for the court, district attorneys, probation officers, and panel counsel.
The DICs are responsible for daily mentoring, training, and supervision of the deputy
public defenders. In addition, two Head Deputies in the downtown office are
responsible for supervising all deputy public defenders in the Juvenile Division.

As of March 2015, the Juvenile Division had 49 full-time deputy public defender
positions and nine DICs representing clients in the nine branches. The Office also has a
number of attorneys and other staff providing services for their clients; these resources
are described in the section on resources below.

Conflict of Interest

An indigent juvenile who comes before the court will be assigned an attorney from the
Office of the Public Defender unless the Offlce has a conflict of interest that could affect
the child’s right to effective representatlon. * This might happen, for example, if
multiple youth are arrested together or if one youth might be a witness against another.
If one attorney within the Office has a conflict, that conflict applies to all attorneys in
the Office.

Currently, the Public Defender’s policy states that, if the juvenile’s public defender is .

" pursuing post-dispositional advocacy, then the juvenlle IS considered a currently-
represented client and the Office will declare a conflict' (see Appendix B for a copy of
the conflict policy). If the attorney is not pursuing post- -dispositional advocacy but the

~ juvenile is still subject to court supervision, the Office may or may not declare a conflict
for that juvenile. It is also the Public Defender’s policy that the juvenile, if committed to
the Department of Juvenile Justice (DJJ), remains in the status of currently-represented
client until he or she is discharged from physical custody of the DJJ. In addition, when an
adult is arrested along with a minor, the Public Defender will ordinarily represent the
adult (in the absence of other bases for a conflict regarding that adult) and will declare a
conflict as to the minor. Finally, the Office’s policy states that “[o]ther conventions and

4 The threshold for conflict or potential conflict is a record that supports “an informed speculation” that
the defendant’s right to effective representation could be prejudicially affected. Proof of an “actual
conflict” is not required. The same principles apply when counsel represents clients whose interest may
be adverse even when they are not co-defendants in the same trial (People v. Mroczko (1983) 35 Cal. 3d
86, 105). The Los Angeles County Public Defender will not represent more than one defendant in any
multiple-defendant case, absent extraordinary circumstances. Los Angeles County Public Defender
Policies and Procedures; Conflicts of Interest in Representation (2010).

B os Angeles County Public Defender Policies and Procedures; Conflicts of Interest in Representation § F
(2010).
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protocols regarding conflict unique to juvenile court practice are not included within this
? ”16
policy.

Alternate Public Defender

In the Lancaster branch only, the Alternate Public Defender (APD) represents juveniles
when the Public Defender has a conflict. Like the Public Defender, the APD is a County
agency and APD attorneys and staff are County employees.

The APD has two experienced attorneys working full time in the Lancaster juvenile
court, as well as one full-time attorney at the mental health court in Eastlake. The APD
incorporates its juvenile attorneys in its overall supervision and training regime, and
provides the same in-house administrative, legal, and investigative support that it
provides for its attorneys working in adult court. Except for the Eastlake mental health
court, the APD does not represent juveniles in any branch other than Lancaster.

If both the Public Defender and the APD are conflicted from a case in Lancaster, the
court will appoint a private attorney from a roster of three attorneys. These attorneys
are paid directly by the court as if they were outside experts or consultants appointed
by the court. They are paid a flat fee of $250 per case.'” In this report, the term “panel
counsel” does not include these three Lancaster attorneys and is intended to refer only
to the panel counsel in the other eight branches, described below.

Panel Counsel

In all branches except Lancaster, a private panel attorney will represent the juvenile
when the Public Defender has a conflict.'® The panel attorneys are private attorneys
who usually operate as sole practitioners. Because the panel attorneys are independent
practitioners, there should not be a conflict from one panel attorney to another, unlike
with the Public Defender’s Office.

*® | os Angeles County Public Defender Policies and Procedures; Conflicts of Interest in Representation
(2010).

Yin special circumstances, the court can raise the amount paid to the panel attorneys in Lancaster. in
three instances the court approved flat fees of $1000 per case. Confirmation was never received about
the time period covering these $1000 payments.

18 pecollections were different regarding the reason why Lancaster is different. Most people recalled that
a Request for Proposals (RFP) was issued in Lancaster for the conflict cases, but the bids were considered
to be too high so the APD was asked to take the Lancaster conflict cases. Others did not recall an RFP
being issued. Whatever the reason, this current system has been in place since the late 1990s.
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The panel attorneys within each branch stay in that branch; they do not usually move
from branch to branch. Other than natural attrition, there has been virtually no turnover
among panel counsel over the past 25 years. The current panel attorneys have many
years of experience: they have been representing juveniles in delinquency court for an
average of 24 years, including many years prior to the time they became panel counsel,
ranging from a low of eight to a high of 40 years.19 For much or all of that time, these
attorneys have been paid by the County to represent youth in delinquency court, either
through the current contract, or on an hourly basis prior to the current contract system.

The panel structure in these eight branches has been the same since the mid-1990s.
Each branch has a panel head, who is him- or herself a member of the panel and who
represents youth in that branch along with the other panel members. Each panel head
signs a contract with the County. The panel contracts provide for a per-petition flat fee
that is paid on a quarterly basis upon receipt of the petition. The flat fees are different in
each branch. They have risen slightly since the contracts were originally signed; these
increases have tracked cost of living increases given to County employees. As of 2015,
these flat fees ranged from $340 to $360 per petition; there is no provision for the panel
attorney to receive additional funding no matter how much work is required on a
particular case including any post disposition work or services, and there are no further
transactions between the County and the panel attorneys once the flat fee is paid.20

What is a "Petition?”

The panel contracts refer to the number of “cases” per attorney, but the panel attorneys bill
the County for each “petition.” The word “petition” is not defined in the contract. Billing
invoices indicate that panel attorneys bill for each new 601 or 602 petition, as well as for each
new 777 (probation violation) or 778 (change of status) petition.” They also bill for AB 12/212
cases when appointed by the court to represent youth in those proceedings, for drug court,
and for witness cases when panel counsel is appointed to represent a witness at an
adjudication. Approximately 34% of annual billings are for 777 and 778 petitions,

There is same lack of consistency amangst panel heads about billing. One panel head, for
example, bills for every 778 petition regardless of the time involved. Others do not bill for
7785 if the matter is resolved quickly in a one-time court appearance without any out-of-court
work.

'? Based on survey responses.

20 As of 2015 the contracts provide for the following per-petition flat fees: Compton: $340, Eastlake: $347,
Inglewood: $347, Long Beach: $360, Los Padrinos: $347, Pasadena: $360, Pomona: $345, Sylmar: $347.

! 602 petitions are the charging documents that initiate a case against a juvenile if the juvenile is alleged
to have done something that would be a crime if the juvenile were an adult. 601 petitions are the
charging documents that initiate a case against a juvenile if the juvenile is alleged to have committed
status offenses such as truancy or curfew violations.
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The ability of panel counsel to bill for these other matters means that the oft-quoted “$340
per case” is not entirely accurate, as the billings in these other matters (some of which can be
resolved quickly) generate income that can be used to compensate attorneys for additional
time needed on more substantive matters. However, as noted in the section on comparison
counties below, panel counsel in Los Angeles are still paid less than panel counsel in other
counties.

Each quarter, the panel heads submit invoices to a Principal Analyst within the County
CEO listing the number of new petitions in each branch for that quarter.22 The Analyst
reviews the invoices for billing inaccuracies and then processes the payment. All of the
panel heads take either a percentage of each quarterly payment or a flat fee from each
petition,23 then distribute the remainder of the quarterly revenue to the other panel
attorneys in that branch.?*

Each branch has between three and 11 panel a’ttorneys.25 As of the beginning of 2015,
there were 45 different panel attorneys receiving conflict cases in the eight branches;
three of them billed in more than one branch during that billing quarter so the invoices
submitted reflected 48 attorneys. Almost all supplement their juvenile delinquency
panel cases with juvenile delinquency retained cases, aduit panel cases, adult retained
cases, and/or civil cases. A few of the current panel attorneys work only on juvenile
delinquency panel cases.

Panel Contracts

The panel contracts originated after the County issued a series of Requests for Proposals
(RFPs) in the mid-1990s. Groups of private lawyers came together to submit bids in
response to the RFPs. Compton was first with a combined juvenile/adult contract which
later became a juvenile delinquency contract in approximately 1995. Pasadena was
signed in 1993, the next two (Eastlake and Sylmar) in 1996, and the remaining four were

22 One panel head submits invoices when the case reaches disposition, not when panel counsel are
appointed.

 Not all panel heads agreed to disclose how much they take from each quarterly invoice. The ones who
answered take between 5 and 10% of each quarterly payment, or a flat fee of $25 - $30 per petition.

2 |n seven of the eight branches, the money is distributed on a per petition basis; in other words, each
attorney receives an amount reflecting the number of petitions that the particular attorney handled in the
guarter. In one branch, the panel head attempts to maintain a consistently equal distribution of cases
amongst the panel attorneys throughout the year, then divides each quarterly payment equally between
the attorneys.

% panel heads reported the following number of attorneys in each branch as of the end of 2014 and early
2015: Compton 4; Eastlake 6; Inglewood 6; Long Beach 6; Los Padrinos 11; Pasadena 5; Pomona 3; Sylmar
7. Three attorneys are counted twice because they each work in more than one branch.
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signed in 1998. The contracts have been renewed every year or every two years since
then with no major changes.26 The panel heads state that they were the most qualified
bids; some also stated that they believe they may have been the lowest or the only
bidders at the time (see Appendix C for a sample contract).

Notably, all eight contracts are between a group or association and the County CEO, and
the County’s checks are made out to these group entities. However, although the panel
heads sign their contracts on behalf of the group and the panel heads maintain bank
accounts in the names of the groups, in fact there are no formal associations and there
are no written agreements between the panel attorneys who constitute the group in
each branch. Only one contract — the Compton contract — contains the names of the
attorneys in the branch, and those names have not been updated in the contract since
1998. None of the other seven contracts identify any attorneys by name. The panel
heads state that they identified all the attorneys in their groups in their bids in response
to the RFPs, but those names are not incorporated into the contract and the other
attorneys do not sign the contract. Other than the panel heads, therefore, it appears
that some of the attorneys representing youth in delinquency court on behalf of the
County have been doing so without any written legal agreement with the County

The panel contracts have been marked by a remarkable degree of informality and
autonomy on the part of the panel heads. Attorneys not identified in the original RFP
bids have represented panel clients over the past twenty years, sometimes on a
permanent ‘basis and sometlmes to temporanly pltch in when the existing attorneys
were unavailable. Although it does not appear that there have been many new
attorneys, panel heads have notified the CEO about new attorneys in their branches
inconsistently and notification, when it occurred, was often after-the-fact and informal.

The high degree of informality extends to the signatories to the contracts. In six of the
eight branches, the original person who signed the contact on behalf of the group in the
1990s is still the person signing the contract. In one of those six, however, the person
signing the contract no longer represents clients in delinquency court and has not done
so for at least three years. Although he still signs the contract, he appears to play no role
in the panel. Instead, a panel head from a different branch manages the panel and
submits the invoices to the CEO.

%6 All of the updated contracts added an updated termination agreement that prohibits the County from
terminating for convenience in the first year but permits termination at any time in the second year. The
updated contracts also streamlined payment to attorneys.

*’ The original contracts were with: Pomona Juvenile Defenders, Rene Ramos Attorney at Law, South
Central Indigent Juvenile Panel, Long Beach Juvenile Defenders, Antonio Govea and Associates, Inglewood
Juvenile Defense Association, Juvenile Delinquency Defense Association, and Los Padrinos Juvenile
Defense Association.
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In the seventh branch, the original signatory is now the panel head in a different branch,
and a different attorney now signs the current amendments on behalf of the group. The
panel heads state that the attorney currently signing the contracts was identified in the
original bid for the RFP so changing the signatory is not a problem.

In the eighth branch, the original panel head left the panel in approximately 2011, and
an entirely new person (who had not been identified in the RFP bid) began signing the
contract. They sent the County an after-the-fact email at the time of the switch, but the
County did not notice until the end of 2014, when the CEO asked each branch to identify
their panel members. It is the County’s position that the informal email was not the
appropriate way to notify the County that a new person was taking over the contract in
that branch.

The eight contracts have some similarities and some differences. All of the contracts
include lengthy and similar provisions regarding the County’s lack of liability, insurance
coverage requirements, the fact that the attorneys are not eligible for benefits, and
billing processes. Although minimum qualifications were set out in the original RFPs,
none of the signed contracts mention necessary qualifications and training for the panel
attorneys, nor do they detail performance requirements other than the fact that the
contractors (the panel heads) are to uphold the same services as a public defender, and
the fact that the panel heads “are responsible for complying with all applicable
professional standards and shall be responsible for the internal monitoring of his/her
employees’ work.”?® The panel heads have been clear that the other panel members
are not their employees so the meaning of this clause is murky. '

- As noted above, the contracts differ in the amounts paid for each petition, which is a
result of the fact that the bids submitted in response to the RFPs proposed different
payment rates. The contracts also differ in the enforceability of oversight in the case of a
performance violation. Five of the contracts allow the County to require changes and
impose penalties in the case of a violation. In these five (Pasadena, Compton, Los
Padrinos, Inglewood and Long Beach):

“The county or its agent will evaluate contractor’s performance under this agreement
on not less than an annual basis. Evaluation includes assessing contractor’s compliance
with all contract terms and performance standards. Monitoring may include, but is not
limited to, verifying that the program is operating in accordance with the project
specifications and regulations, the law, and applicable professional standards.

= Agreement for Defense Services at §16 for Pasadena, Compton, Los Padrinos, Inglewood, and Long
Beach and §15 for Pomona, Sylmar-San Fernando, and East Lake.
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Improvements are suggested and if not followed then termination of agreement or
penalties may be imposed.”” (Emphasis added)

In the other three, the County does not appear to have the authority to require any
modification. In these three (Pomona, Sylmar, and Eastlake):

“County through its project director shall monitor the progress and effectiveness of
contractor’s performance under this contract. Monitoring may include but not limited
to, verifying that the program is operating in accordance with the project specifications
and regulations, the law, and applicable professional standards. County may hire
someone to monitor the work but this personnel has no authority over the work of the
contractor.”® (Emphasis added)

The difference between the contracts may not be material, however, as it does not
appear that the County has monitored the substantive performance of the panel heads
or panel attorneys since 2006. This issue is discussed more fully in the section on quality
assurance and accountability below.

Comparison with the Los Angeles Adult Criminal Panel

Los Angeles County is unusual in that the juvenile indigent defense structure bears no
resemblance to its adult indigent defense structure, While the juvenile indigent defense
structure in Los-Angeles is unlike anything reviewed in other countles, the adult indigent
defense structure is consistent with much of the rest of the state,

For indigent adults charged with a crime in Los Angeles, as in many other counties, the APD
represents the defendant when the Public Defender has a conflict. This is true across all adult
court branches in the County. Also as in many other counties, a panel attorney is appointed if
there is a further conflict beyond the Public Defender and the APD.

Adult panel attorneys in Los Angeles are not paid a contractual flat fee as they are in juvenile
delinquency court, and the panel attorneys do not oversee themselves. Instead, as in many
ather counties, Los Angeles delegates management and oversight of the adult panel to the
County Bar Association, which runs the Indigent Criminal Defense Appointments Program
{ICDA). ICDA has about 330 panel lawyers who handled 16,000 cases in 2012 (about 48 cases
per attorney, per year). ICOA is operated by an administrator and five full-time program
assistants, and is supervised by a full-time directing attorney with experience in criminal
defense. The directing attorney, in conjunction with an executive committee, handles
member qualifications, discipline, financial audits, rules and procedures, new member

3 Agreement for Defense Services Contract 1993 — 1998 at §22 for the court houses of Pasadena,

Compton, Los Padrinos, Inglewood, Long Beach.
* Agreement for Defense Services Contract 1993 ~ 1998 §21 for the court houses of Pomona, Sylmar-San

Fernando, and Eastlake.
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trainings, and CLE seminars. Panel attorneys are classified into six grades (misdemeanors and
felonies grade | (minor cases) through grade V (murder with special circumstances)). They are
compensated on a graduated hourly rate: $74 an hour for misdemeanors, $80 an hour grade
I, $86 an hour grade I1, $93 an hour grade IIl, and $106 an hour grade IV. Grade V cases (death
penalty) are handled by a smaller, separate group of attorneys and paid on a specialized flat
fee contract.”’

31 |nformation obtained from the Los Angeles County Bar Association website, last accessed October 28,
2015. http://www.lacba.org/showpage.cfm?pageid=24
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PART Il; Filing Trends and Total Cost of Juvenile
Defense

Response to Supervisor Antonovich’s friendly amendment:

“.include what the trend of the filings [has] been in the last 5 years and its impact on
the County’s cost of defense for juveniles for the Public Defender, the Alternate Public
Defender and the Panel Attorneys.”

Highlights

Juvenile delinguency petitions have been dropping in Los Angeles as well as in the rest
of the state for the past decade.

From 2010 to 2014, new petitions in Los Angeles dropped by almost half. Distribution of
those petitions has remained roughly the same over the five years, with about 67%
initially assigned to public defenders and about 28% initially assigned to panel counsel.

The total number of dispositions has also dropped but the distribution has changed. The
share of dispositions handled by public defenders rose from 49% to 56% between 2010
and 2014; panel counsel’s share of dispositions dropped from 43% to 36%.

From FY 2010-11 to FY 2014-15 the actual costs of the Juvenile Division of the Public

Defender rose from $15.8 million to $16.8 million. The amount paid to contracted panel
counsel in the eight branches with contracts dropped from $4.2 million to $2.2 million.

Filing Trends

Total Number of Petitions

Juvenile delinquency petitions have dropped significantly over the past decade
nationally, in California, and in Los Angeles.

As shown in Figure 1, between FY 2004 and FY 2013 total juvenile delinquency petitions
declined by 43% in Los Angeles (from 21,056 to 12,005) and by 42% in the rest of the
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state (from 69,813 to 40,727). Nationally, the juvenile commitment rate dropped 53%
from 2001 to 2013.%

Data was not available to determine whether the decrease in juvenile petitions in Los
Angeles was uniform across all types of crime. It is possible that in Los Angeles, as in
some other jurisdictions, the drop in juvenile petitions has not been distributed equally
across crime types. A reduction in number of cases, in other words, does not shed light
on the seriousness of caseloads or the workload of each attorney. If the drop in
petitions was mainly a drop in petitions for minor or status crimes such as truancy, for
example, each attorney’s caseload dedicated to violent crime may have stayed flat even
while the total number of cases dropped, and the workload of each attorney may not
have changed significantly.

Figure 1. Juvenile Delinquency Petitions, Los Angeles County vs. Rest of California, FY
2004 - FY 2013*
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In the past five years, from 2010 to 2014, the annual number of 601 and 602 petitions in
Los Angeles dropped by almost half from 16,036 to 8,245.%" The downward trend has

32 pew Charitable Trusts, November 9, 2015: http://www.pewtrusts.org/en/multimedia/data-
visualizations/2015/juvenile-commitment-rate-drops-53-percent

3% hata from annual Court Statistics Report {CSR) published by the Judicial Council of California. Juvenile
Delinquency Petitions include original and subsequent filings. Reports are available at:
http://www.courts.ca.gov/13421 htm.

* 602 petitions are the charging documents that initiate a case against a juvenile if the juvenile is alleged
to have done something that would be a crime if the juvenile were an adult. 601 petitions are the
charging documents that initiate a case against a juvenile if the juvenile is alleged to have committed
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been seen in eight of the nine branches, as shown in Figure 2. The increase in the ninth
branch (Compton) is likely due to the closure of the Kenyon branch in 2013, as many
cases that were previously in Kenyon were brought instead to Compton after the
closure. Figure 3 shows the distribution of new petitions across courthouses in 2014,
which ranges from a low of seven percent in Pasadena to a high of 15% in Eastlake.

Figure 2. Percent Change in # of New Petitions by Branch, 2010-2014
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status offenses such as truancy or curfew violations. The County counts only 601 and 602 petitions as new
petitions. The total number of new petitions counts both first-time petitions (i.e., the first time a juvenile
has a petition filed against him or her), as well as subsequent petitions (i.e., a new petition alleging new
conduct, for a juvenile who had a previous petition filed against him or her for different conduct).
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Figure 3. Distribution of New Petitions by Courthouse, 2014
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Distribution by Attorney Type

Although the total number of new petitions has dropped, the distribution of those
petitions among juvenile indigent defense attorneys in Los Angeles has remained

roughly the same. Between 2010 and 2014, 67% to 69% of the new petitions each year
were assigned to public defenders at arraignment or initial assignment, 27% to 29% to
panel counsel, and about 2% to other attorneys — APD and private counsel (see Figures 4

and 5).
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Figure 4. New Petitions by Attorney Type at Initial Assignment, 2010-2014
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Figure 5. Distribution of New Petitions by Attorney Type at Initial Assignment, 2010-

2014
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The total number of dispositions has also dropped over the last five years, from 12,399
in 2010 to 8,672 in 2014. However, during that time the share of dispositions handled by
public defenders rose from 49% in 2010 to 56% in 2014. The share of dispositions
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handled by panel counsel dropped from 43% in 2010 to 36% in 2014.% The share of
dispositions handled by other attorneys (APD, private counsel, and unknown) stayed at
around 8% (see Figures 6 and 7).

Figure 6. Total Dispositions by Attorney Type, 2010-2014
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Figure 7. Distribution of Dispositions by Attorney . Type, 2010-2014
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35 Much of the data in this report was pulled from the County’s JAl system, which is a calendaring system.
As noted in the methodology section, data received regarding dispositions, unlike data received in other
areas, was not usable without manipulation because the JAl system codes multiple events as
“disposition.” The data can be considered reliable as it relates to proportion and distribution, but the raw
numbers should be considered a close approximation.
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Examining only new petitions as recorded by JAI leaves out a significant portion of the
work performed by juvenile defense attorneys, in large part because JAI does not count
probation violations (777 petitions) or changes in status (778 petitions) as new petitions.
However, both the Public Defender and panel counsel consider 777s and 778s to be new
petitions, and both record their own numbers of 777 and 778 petitions. Based on this
data, the number of 777 and 778 petitions has also been dropping over the past five
years. For public defenders, 777 and 778 petitions dropped from 5,750 in 2010 to 3,416
in 2014.3f;or panel counsel, 777 and 778 petitions dropped from 3,058 in 2012 to 2,209
in 2014.

Time to Disposition

While the number of new petitions has dropped, the average time from petition date to
disposition date for felonies has risen. This has been seen across all attorney types. For
public defenders, it was 2.7 months in 2010 and 6.7 months in 2014. For panel counsel,
it was 2.1 months in 2010 and 6.2 months in 2014. This could indicate that all attorneys
are carrying more serious caseloads, that attorneys now have time to adequately
represent their clients, that the entire system is moving more slowly (including
Probation, the District Attorney and the Court), or it could be a reflection of a change in
the way the branch clerks are calendaring disposition dates. Further clarity would
require additional research.

County Cost

From FY 2010-11 to FY 2014-15, the actual cost for the Juvenile Division of the Public
Defender rose from $15.8 million in FY 2010-11 to $16.8 million in FY 2014-15 (see

Figure 8).

The County does not determine a budget solely for contracted panel counsel in each
fiscal year.>’ Rather, panel counsel submit quarterly invoices that are paid by the
County upon receipt. From 2010 to 2014, the total payments made to panel counsel, as
calculated by these invoices, dropped from $4.2 million in 2010, to $2.2 million in
2014.%8 The County carries additional costs related to panel counsel (in particular, the

* Data was not obtained for 777s and 778s from panel counsel in 2010 and 2011.

% The annual budget for contracted panel counsel is included within the Trial Courts Indigent Defense
Budget in the amount of $4.8 million. However, this includes Lancaster Court and the budget for Lancaster
Court cannot be disaggregated from the budget for contracted panel counsel.

* Jotals reflect closest approximation of PD fiscal year (July 1 - June 31) to panel billing year {November 1
- October 31). A more accurate comparison to PD was impossible because payment data for panel counsel
was provided by panel billing year and the PD maintains data by fiscal year.
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cost of a Principal Analyst in the Office of the CEO to oversee the panel invoices and

payments, as well as a portion of a supervisor); those additional costs are not reflected

here.

Figure 8. Public Defender Actual Costs and Payments to Panel, FY 2011-2015
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To some extent, the differences in Public Defender and panel counsel actual costs

reflect the different caseloads, different resources available, and the different services
provided by public defenders and panel counsel.®® Those differences are discussed in

the next sections.

39 petween 2010 and 2014, the Public Defender added the SB S unit, the SB 260 unit, and a full-time

trainer.
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PART Ill: Public Defender and Panel Resources

Responses to items 1) a. in the motion:

“A summary of the resources available to attorneys in the Los Angeles County Public
Defender and court appointed indigent defense attorneys to assist them in representing
juvenile clients (including, but not limited to, Attorneys, Social Workers, Resource
Attorneys, Deputies in Charge, Investigators, Administrative Support, Welfare and
Institutions Code (WIC) 730 Evaluators, and WIC 317(e) Education Attorneys).”

Highlights

Public defenders have on-staff social workers, investigators, resource attorneys,
appellate attorneys, an immigration attorney, and administrative support. The County
does not provide these resources free of charge to panel attorneys, who instead must
pay for these resources from their flat fee or rely on parents, Probation, other County
agencies, or community organizations.

For example, if a Public Defender client needs an |EP, Public Defender social workers
and resource attorneys work with parents, help prepare for the hearing, and attend
the hearing with the parent. In contrast, most panel attorneys give the client's parents
a form letter for the school: the obligation is on the parents to follow through and
most panel attorneys do not attend the hearing with the parents.

Panel heads state that they do not need the same resources as public defenders
because their experience provides them with sufficient knowledge about community
resources to which they can connect their clients.

Under the current contract, the County does not pay for investigators for panel
attorneys and panel attorneys are not permitted to utilize the court-paid investigators
otherwise available to attorneys for indigent clients. The cost of investigators must
come from the flat fee paid to panel attorneys or the panel attorneys must find an
investigator to work free of charge.

seven of the eight panel heads maintain a pooled fund that attorneys in their branch
can use to hire an investigator. However, the pooled fund comes out of the flat fees
I paid to panel counsel, thus reducing attorney compensation.
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Other than investigators, public defenders and panel attorneys have equal access to
court-paid 730 experts/resources, including social workers.

Public Defender Resources

The Juvenile Division of the Office of the Public Defender has 49 deputy public
defenders positions spread amongst the nine branch courthouses, a supervising
attorney called a Deputy in Charge (DIC) in each branch, and two Head Deputies who
oversee all juvenile public defenders in the County. To help its attorneys provide the
expanded representation required for juveniles, the Office of the Public Defender has
on-staff social workers, resources attorneys, investigators, appellate attorneys, an
immigration attorney, and administrative support and paralegals (see Figure 9). These
resources are available to all deputy public defenders and DICs. In addition to the trial
attorneys and DICs working in the branch courthouses, the Office also has specially
assigned staff including one attorney and one paralegal in the DJJ unit in Inglewood, an
attorney and social worker in the juvenile mental health court in Eastlake, an attorney in
the STAR court in Compton, and three attorneys and a social worker in the SB9 and
SB260 units. The roles and responsibilities of the various types of staff members are
summarized below.

Figure 9. Summary of Juvenile Division Resources, as of March 2015

e Attorneys: 49

e Social Workers: 13 in courts, 2 supervising

e Resource Attorneys: 7

e Deputies in Charge: 9 at the 9 courthouses plus 1 who is the Collaborative
Justice DIC

e Head Deputies: 2

e Appellate Attorneys: 2

e Appellate Immigration Attorney: 1

e Investigators: Roster of public defender investigators, 9 investigators in
charge

e Administrative Support: 16 administrative support, 4 paralegals, 1
supervising paralegal

e WIC 730 Evaluators

e WIC 317(e) Education Attorneys

o DJJ Unit: 1 attorney, 1 paralegal

e SB 9 and SB 260 Units: 3 attorneys, 1 social worker
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Attorneys, Deputies in Charge, Head Deputies

The deputy public defenders in the Juvenile Division tend to be less experienced
attorneys; they cannot start in the Juvenile Division but can transfer after two to three
years of practice in adult misdemeanor court.*? The DICs have an average of 15 years of
experience in criminal defense. They assign cases, monitor workloads, observe the
attorneys in court and consult on cases; they also carry a reduced caseload. The Head
Deputies evaluate each attorney's performance annually, looking at courtroom
advocacy, motion practice, and use of social workers, resource attorneys, investigators,
and outside experts.

Investigators

All attorneys in the Juvenile Division have access to on-staff investigators. Each juvenile
branch refers its investigation requests to an investigator-in-charge who distributes
them to the team of investigators who work for the Office as a whole {(adult and
juvenile). The investigators work on all types of cases, from minor misdemeanors to
homicides. The investigators locate witnesses, visit crime scenes, prepare reports, take
photographs or other evidence that may be useful in defending the case, serve
subpoenas, and testify in court. They analyze and develop additional evidence.

Social Workers and Resource Attorneys

Both the psychiatric social workers and the resource attorneys working with the Public
Defender identify, interview and assess clients’ needs; obtain and analyze past
psychiatric, medical, education and dependency court records; idvehtify'servicés that will
allow the juvenile to remain in the community if possible; connect the juvenile and his
or her family to services; and make recommendations to ensure that any out of home
recommendations made in the juvenile delinquency courts are narrowly tailored to
meet the clients’ specific needs.

Thirteen social workers provide services in all nine branches. They conduct psychosocial
assessments to identify mental health issues and cognitive impairment, including
suicidal ideation and other mental health issues. They evaluate psychiatric, medical,
education, dependency, and DCFs*! records. They schedule and attend IEP*2 hearings at

40 public Defender data show that the average criminal defense experience for the deputy public
defenders, including resource attorneys, is 10.7 years, with an average of 3.4 years juvenile criminal
defense experience. These averages include both trial attorneys and resources attorneys, however, and
because those resource attorneys generally have significantly more experience than the 49 deputy public
defenders, these averages cannot be used to calculate the experience of the deputy public defenders
only.

* Department of Children and Family Services
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schools or in juvenile halls to advocate for the juveniles. They assist in Regional Center
referrals and appoin‘cments.43 They develop individual treatment and disposition
recommendations, and they refer clients and their families to community-based
services.

Seven resource attorneys within the Public Defender's Office work in all nine
courthouses although they are physically located in only seven of the nine. None are
located in Pasadena or Lancaster but the other resource attorneys are available for
cases in both. Resource attorneys specialize in community entitlement. They review
psychological reports, medical records, and educational records to determine whether a
child may be developmentally disabled or require special education services. They
schedule and attend IEP hearings at schools and juvenile halls, where they appear with
the juvenile and help the family advocate for their child’s rights. For juveniles who are
developmentally disabled, the resource attorneys assist in connecting those families
with the Regional Centers. They attend the Regional Center intake appointments along
with the juvenile and his or her caretakers. They obtain and present special education,
mental health, and regional center alternatives to the court and courtroom participants,
including Probation.

Public Defender clients receive a social worker or a resource attorney if the deputy
public defender makes a referral. To determine when a referral is necessary, deputy
public defenders are trained to look for a history of child abusé and neglect,
‘developmental disabilities including intellectual disabilities, serious learning-disabi_litiés,
significant mental health diagnoses, psychiatric hospitalization, suicide attéempts, and .
addiction. Clients who receive a referral are generally clients with serious mental health
. problems, school failures, or traumatic family histories: The deputy public defender can
refer the case to a psychiatric social worker, a resource attorney, or both depending on
the need.

2 \ndividualized Education Program. The IEP defines the child’s disability and establishes the educational
objectives for that child; it is tailored to each child’s need.
*3 Regional Centers serve individuals with developmental disabilities and their families.
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Individualized Education Program (IEP)

When a child has an educational disability, the Individuals with Disabilities Education Act
(IDEA) gives parents the right to review education records, request independent evaluations,
participate in decisions about their children's education placement, and make complaints to
the school district about education concerns.” The IDEA mandates that a colla borative team
of teachers, parents, school administrators, psychologists, and other professionals work
together to determine appropriate educational services for the child, and that the plan be
memorialized in an Individualized Education Program (IEP).* Although the law brings parents
and education professionals together to determine child's educational services, it does not
give them guidance on how they are to work together to determine the terms of an
appropriate education. When disagreements arise and the parent believes that the school is
ot providing appropriate services, the parent has a right to a due process hearing."® Although
parents may proceed to a hearing without an attorney or advocate for the child's needs, the
likelihood of success is usually not high for parents who are Inhibited by low levels of
education, limited language proficiency, and limited knowledge of the law.”

Parents often need assistance in navigating the complex system. They do not necessarily
know their rights and may not know that they can challenge decisions made by the school’s
IEP committee.*® The school is responsible for communicating to parents their legal rights,
including by providing understandable documents.” However, schools do not always make
these documents accessible to parents, especially when the parents have little formal
education, often because the readability levels in the documenits are tao high or because the
Jocuments use acronyms that make them difficult to read.™ In addition, parents can feel
intimidated and may not feel competent to be equal team members in an |EP meeting.™
Parents are outnumbered in the meeting, and they may not trust the school, ™ In a survey of

parent-administrator interactions, many parents described themselves as "terrified and N

44 Education for All Handicapped Children Act of 1975, Pub. L. No. 94-142, § 1 (1975) (current version at
20 U.S.C. § 1400 ( 2000 & Supp. IV 2004)),Section 615 (b)(1) (1975).

%590 U.5.C. §1414 (d)(2), §1414 (d)(2), §1414 (a)(5) (2000 & Supp. IV 2004.

6 David M. Engel, Law, Culture, and Children with Disabilities: Educational Rights and the Construction of
Difference, 1991 Duke L.J. 166, 188 (1991).

47 \Winkelman ex rel. Winkelman v. Parma City Sch. Dist., 127 S. Ct. 1994, 2007 (2007); Stefan R. Hanson,
Buckhannon, Special Education Disputes and Attorneys’ Fees; Time for a Congressional Response Again,
2003 BYU EDUC.C. & L.J. 548-49.

* patricia A. Massey & Stephen A. Rosenbaum, Disability Matters: Toward a Law School Clinical Model for
Serving Youth with Special Education Needs, 11 Clinical L. Rev. 271, 278 (2005).

49Advocacy Institute, Schools Not Communicating with Parents about Special Education Legal Rights,
Advocacy in Action, Sept. 2006 at 1, 5.

d. at 2-3.

B Stephen A. Rosenbaum, When it’s not Apparent: Some Modest Advice to Parent Advocates for Students
with Disabilities, 5 U.C. Davis J. Juv. L & Policy 159, 166 (2001).

%2 14, at 194.
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inarticulate” when addressing school administrators, and felt disempowered by the process
rather than respected and influential.®® In addition, they often felt ill-qualified to make
educational decisions for their children and instead deferred to the school.*

As a result, some research has shown that parents in high-poverty majority minority
communities are not exercising their rights to enforce the provisions of the IDEA, while
parents in wealthy, white majority school districts use special education laws to gain
additional resources, accommodations, and assistance for their children with disabilities.” It
is not known if this is an issue in Los Angeles County.

Appellate Lawyers

The Public Defender has two designated juvenile appellate lawyers who are available as
a resource to all public defenders. The appellate attorneys assist deputy public
defenders and DICs in brainstorming and researching legal issues, preparing motions,
and preparing trial defenses. The appellate lawyers also research, draft, and file writs
and habeas petitions. In addition, they review every case in which a client has been
found unfit by the juvenile court, to determine if there are grounds to file a writ. This is
a critical step, as a finding of unfitness cannot be subsequently appealed so the writ is
the only avenue by which to preserve the client’s rights. The juvenile appellate lawyers
‘also participate in the training of every new public defender coming into the Juvenile
Division.

Ap‘pellat_é Immigration Lawyer

The attorneys in the Juvenile Division have access to an appellate immigration lawyer
who is housed within the Adult Division of the Public Defender's Office. The immigration
attorney conducts in-depth training on the additional issues faced by undocumented
youth, focusing not only on the legal issues but also on legal services that may be
available. The immigration attorney and the Juvenile Division work collaboratively with
immigration advocacy organizations and legal aid offices in Los Angeles, including the
Immigrant Legal Resource Center, Public Counsel, Southwestern Law School, and other
nonprofit organizations.

> 1d. at 166.

= i,

33 Robert S. Garda, Untangling Eligibility Requirements Under the Individuals with Disabilities Education
Act, 69 Mo. L. Rev. note 28, at 1084 (2004)(Citing: Comm. on Minority Representation in Special
Education of the National Research Council, Minority Students in Special and Gifted Education 1-2, 18
(2002)); Daniel J. Losen & Kevin G. Welner, Disabling Discrimination in our Public Schools: Comprehensive
Legal Challenges to Inappropriate and Inadequate Special Education Services for Minority Children, 36
Harv. C.R.-C.L L.Rev. 407.408 (2011).
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SB 9 and SB 260 Units

The Public Defender has two specialized units serving incarcerated adults who were
juveniles at the time of the offense. The SB 9 unit was established in December 2013
after a new law, Senate Bill 9, permitted the filing of requests for resentencing under
Penal Code 1170(d)(2) for incarcerated adults who had been sentenced to life without
the possibility of parole for crimes that were committed before the defendant was 18.
The unit files SB 9 petitions and also petitions for writs of habeas corpuses based on
Miller v. Alabama. SB 260, which went into effect on January 1, 2014, allows for a
different parole process for individuals who were under 18 at the time of the offense, in
recognition of the different cognitive processes and abilities of teenagers. SB 261,
signed by Governor Brown in 2015, raises the age to 23.

There are three lawyers and a dedicated social worker in the SB 9 and SB 260 units. They
reconstruct cases that can be over 20 years old, collect court records, transcripts, and
interviews, and piece together missing case files. They obtain medical, educational, and
other background information to present a complete picture of the juvenile as of the
time of the original sentencing. They also present demonstrated rehabilitation to the
court and assist the court in understanding how juvenile offenders are different from
adults.

DY Unit

The DJJ.Unit, comprised of one attorney and one paralegal, was established following
the implementation of SB 459 in 2004.%° SB 459 expanded the role of juvenile defense
attorneys beyond disposition; juvenile defense attorneys are now required to monitor
their clients in DJJ, determine whether they are receiving intended programs and
services, and advocate for clients who are not getting what they need. As of the writing
of this report there are 46 Public Defender clients committed to DJJ.%" The DJJ Unit
monitors and advocates for the Public Defender clients currently committed to DJJ. They
remain updated on the status of the consent decree, inspector general reports, special
master reports, and related legislation pertaining to DJJ; they visit clients in DJJ at feast
once a year and clients housed in the Ventura facility are visited approximately three
times a year. They advocate for the clients’ educational and mental health treatment,
and they file petitions in juvenile court on behalf of clients who are not receiving
adequate treatment. They can also file motions in the sentencing court arguing for the

% see California Welfare and Institutions Code Section 731 et. seq.

57 As of the end of 2014, the DJJ population that was committed from Los Angeles County was 210. Public
Defender clients thus accounted for about 20% of all the DJJ commitments from the County.
http://www.cdcr.ca.gov/Reports Research/docs/research/Characteristics/12 2014 Characteristics.pdf.
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removal of clients from DJJ due to lack of rehabilitation, or request that the court order
DJJ to provide services. The Unit consults on cases where a DJJ disposition is being
sought by the District Attorney, helps with preparations for contested dispositions,
educates attorneys on conditions and programs available at DJJ, negotiates fitness
withdrawals for DJJ, and advises on legal issues relating to DJJ commitments.

For youth who are leaving DJJ, the DJJ Unit prepares them for reentry while they are still
in the institution, represents the youth in the DJJ reentry court in Eastlake, and
represents the youth once they have been released. They serve approximately 25 youth
a year who leave DJJ and return to the County under supervision. The DlJ attorneys
continue to represent the youth at all court appearances including progress reports and
probation violation hearings, and they advocate for necessary services such as housing,
transportation, and other needs.

730 Evaluators and Experts

Public defenders have access to court-paid 730 evaluators and experts just as panel
attorneys, APDs, and private attorneys do.%® Requests for 730 resources are made to the
court any time the attorney needs an expert or resource. The list of individuals available
for juvenile defense attorneys includes experts for disputed trial issues such as
eyewitness identification and video enhancement, as well as psychologists, psychiatrists,
doctors, and social workers covering topics such as substance abuse, mental health,
placement issues, psychotropic-medication, comp’eténcy, spécial education, gang
affiliation, developmental disabilities, fitness, psychosocial assessments, competency,
fitness, and LGBTQ issues. 730 evaluators and experts are paid through the court’s PACE
system. '

317(e) Education Attorneys

Youth with particular education needs may be eligible to have a 317(e) education
attorney appointed by the Court. These appointments are handled by the Presiding
Judge, not by the individual judge assigned to the youth’s case. Any attorney
representing a youth in juvenile delinquency court can request a 317(e) education
attorney, and all counsel (public defenders, panel counsel, alternate public defenders,
and private counsel) have done so. Requests can also be made by attorneys in
dependency court, but those dependency court requests are not addressed here.

8 930 refers the Welfare and Institutions Code 730; most attorneys and the Court use the shorthand
“730” to refer to the various evaluators and experts that can be obtained upon request to the Court.
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Alternative Courts

The Los Angeles County delinguency court has some additional resources for certain juveniles.
Chief among these are the mental health court, the STAR court, and the drug court, The scope
of this report did not include an outcome analysis of these three alternative courts, but itis
worth noting that counsel, the judges, and advorates were uniform in their praise of these
courts and commented only on the restricted capacity and their desire to expand the services
provided.

The mental heaith court in particular follows a best practices model by focusing holistic and
intensive resources on youth who have been identified as having significant mental health
challenges. Youth from all nine branches can be referred to the mental health court, which is
located in Eastlake. The Public Defender staffs the mental health court with one experienced
resource attorney and one psychiatric social worker. If the Public Defender has a canflict,
youth are represented by a dedicated attorney with the Alternate Public Defender. For the
most part, panel attorneys do not represent clients in mental health court unless both the
Public Defender and the Alternate Public Defender have a conflict,

Another notable model is the STAR {Succeed Through Achievement and Resilience) Court
located in Compton. STAR provides wraparound services and specially trained social workers,
mentors, advocates, and probation officers for underage girls who have been the victims of
sex trafficking. Girls from all nine branches can be referred to the STAR court. It is staffed by a
senior deputy public defender and, if the Public Defender has a conflict, by the Compton
panel head or another panel member. : '

The County also has three drug courts, located in Sylmar, Eastiake, and Inglewood. Youthin
these courts are represented by the Public Defender or, if the Public Defender has a conflict,
by the panel attorneys in that branch.

Los Angeles County also has a relationship with Loyola Law sehool's Juvenile Justice Clinic (€]
and the Juvenile Innocence & Fair Sentencing Clinic (JIFS). The JIC provide pro bono holistic
representation for about 30 youth a year in the delinquency courts. All delinguency clients are
assigned a social worker and education advocate. The JIFS represents about 40 post-
dispasition clients in 5B 9, Miller, and 5B 260 matters; these clients were generally
represented by panel counsel in their original disposition but panel counsel do not continue
their representation for 5B 9, Miller, and 5B 260 matters. Clients are represented by a law
student and a supervising attorney; supervising attorneys are professors and experienced
attorneys: Clients are referred to JIC and JIFS by community organizations, not by the Public
Defender.
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Panel Counsel Resources

Attorneys

In general, because they are sole practitioners who operate independently, panel
attorneys do not have any on-staff resources, including social workers, appellate
attorneys, investigators, resource attorneys, or immigration attorneys. Instead, panel
counsel often depend upon others. In interviews and survey responses, panel counsel
indicated a reliance on probation officers, school systems, county agencies, and parents
to support their representation of their clients. Panel heads state that they meet their
clients’ needs at no cost by using these resources in addition to the 730 experts.

For example, when asked in the survey how they obtain school records in cases in which
the records are needed, the most frequent responses by panel attorneys were that they
ask the Probation Department or parents to provide them. Only a few panel attorneys
indicated that they obtain the records themselves by contacting the school directly.
Similarly, when asked about general practice when a client needs an IEP, most panel
attorneys indicated that they provide the client or parent/guardian with a form letter to
take to the school. Panel attorneys rely on the parents to go through the process and
provide the information back to the attorney. Only one panel attorney responded that
they participate in the IEP process with the client and/or parent/guardian.

Appellate and‘lmmig'ratidn Attorneys

For specialized knowledge such as appellate issues and immigratioh issues, panel heads
contend that their experience makes them aware of when these issues arise. For
immigration questions in particular, panel heads stated that they often have the
knowledge they need but they seek outside guidance from pro bono or unpaid
immigration attorneys when necessary. Guidance is usually sought from Public Counsel
and/or the Southwestern Law School immigration clinic. In addition, one panel head
explained that two of the panel attorneys specialize in immigration and appellate work,
and that all panel attorneys can consult with these two attorneys.

Investigators

Although the Los Angeles Superior Court has a list of investigators who are available as
court-paid 730 experts, the existing panel contracts prohibit panel members from using
those investigators. Panel heads have repeatedly requested that they be permitted to

access court- or county-paid investigators. The CEQ’s position has been that this would
be a change to the contract requiring that the contracts go back out to bid. Panel heads
have chosen to renew the existing contracts rather than send the contracts back out to
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bid; panel heads also dispute the CEQ’s assertion that providing investigators would
require a new contract.

All eight panel heads take a percentage or a per-petition amount from each quarterly
payment; they put this money into a fund that they use for their own expenses as well
as some expenses for the attorneys in their branch. Seven of the eight allow the
attorneys in their branch to use the pooled fund for investigators.

In the survey 80% of panel counsel reported using the shared pool of funds for an
investigator. However, in interviews at least two panel heads also described situations in
which they personally took pictures or otherwise investigated a case for their client
because they did not have investigator access and they did not want to pay for an
investigator. This could create a problem if their client chose to litigate the case,
because the attorney could not be both the advocate for and the witness for their
client.?® In addition, although panel attorneys insist that they investigate their cases
when needed, it is worth noting that that the County’s structure creates a financial
disincentive to investigate, and “the failure to investigate can amount to ineffective
assistance of counsel, even when counsel may believe his or her client will confess or
plead guilty short of trial.”®°

Social Workers and Resource Attorneys

Panel_heads contend that they do not need resource attorneys because they are aware
of the resources in their area. They state that their experience qualifies them to
determine when a client needs a service such as a referral to the Resource Center, and
that they know where those Resource Centers are as well as other services. They also
state that, for the most part, they do not pull together the records for the intake
interview and they do not attend the intake interview with the family. Half of the panel
attorneys who responded to the survey question about the Resource Center said they
make these referrals about once a month, and an additional 30% reported making
referrals every other month.

Social workers are considered 730 experts and have been available to panel attorneys
through PACE since 2013.

59 The National Juvenile Defense Center strongly criticizes exactly this practice: “It is important for counsel
to be aware of the limitations on his or her role with regard to the ability to independently investigate a
crime. Because, in most jurisdictions, counsel is not able to testify on behalf of his or her client, it will be
necessary to have another person conduct or at least accompany counsel on investigations so that person
will be able to testify at trial.” National Juvenile Defense Center Standards, p. 69. http://njdc.info/wp-
content/uploads/2013/09/NationalJuvenileDefenseStandards2013.pdf

8 National Juvenile Defense Center Standards, p. 69. http://nidc.info/wp-
content/uploads/2013/09/NationaljuvenileDefenseStandards2013.pdf
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730 Evaluators and Experts

With the explicit exception of investigators, panel attorneys have access to court-paid
730 evaluators and experts just as public defenders do.

Administrative

Seventy percent of survey respondents indicated that they pay for a secretary, law clerk,
or paralegal (most of those pay for a secretary only), while 30% indicated that they do
not pay for secretary, paralegal or law clerk.

Specialized Units

Panel attorneys do not represent SB 9, SB 260, or Miller clients in parole or resentencing
proceedings, but instead refer clientsto a legal clinic or other County-based, university-
based, or non-profit source of pro bono assistance.®’ It should be noted that these
resources generally receive more referrals than they can handle.

Regarding DJJ, most of the panel heads could not recall how many of their clients were
currently in DJJ, and none visit their DJJ clients unless they are notified of a need to do

" s0. As of the end of 2014 there were 210 youth from Los Angeles in DJJ.%? panel counsel
are responsible for about 50% of all DJJ commitments from the County. This could mean
that panel counsel collectively have about 105 clients in D1, which would be roughly
two or three DJJ clients per panel attorney.

Panel heads state that, if requested by the court or if notified of an issue by Probation,
they would fully represent their clients in DJJ despite the fact that they would not
receive any additional compensation for that work.

®1 senate Bill 9, Senate Bill 260, and the Supreme Court case of Miller v. Alabama all address parole
hearings and eligibility for currently incarcerated adults who committed crimes as juveniles and were
sentenced to state prison, including those who were sentenced to life or life without parole. The new laws
and precedent require that these individuals be either resentenced or granted a parole hearing, if certain
conditions are met. Without advocacy, these individuals may remain in custody when they could have
been released.

62 pc of the end of 2014, the D)) population that was committed from Los Angeles County was 210.
http://www.cdcr.ca.gov/Reports Research/docs/research/Characteristics/12 2014 Characteristics.pdf.
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317(e) Education Attorneys
Panel attorneys, like public defenders and any other attorney representing a juvenile in

delinquency court, can seek the appointment of a 317(e) education attorney through a
request to the Presiding Judge.

Alternate Public Defender Resources

The APD as a whole includes investigators, supervisors, paralegals, and administrative
support. Staff devoted to juvenile delinquency cases include three full-time attorneys
(two in Lancaster and one at the mental health courtin Eastlake), a portion of an
appellate attorney, a portion of the division chief, a portion of the on-site supervisor in
.Lancaster, investigators as needed, and one full-time paralegal.

As with the Public Defender, the Juvenile Division of the APD benefits from an on- -staff
APD appellate attorney. This attorney is particularly involved when a juvenile has been
transferred to adult court after a finding of unfitness. In Los Angeles, the APD Adult
Division represents juveniles who have been transferred to adult court after being
represented by panel counsel in juvenile court. The APD adult attorneys look for cases in

which the panel attorney submitted or stipulated to unfitness, the attorney waived
fitness, the attorney did not call any witnesses or experts, or there were no social
workers: Ifi issues are found, the APD appellate attorney researches the unfit case and
files a writ or a habeas petition as needed. This level of review is critical; as a finding of
unfitness i is not appealable at a later date, so "this writ or habeas petition can be the
client’s only avenue to contest madequate representation by the juvenile panel
attorney.
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PART IV: Comparative Rate of Resource Use

Responses to item 1) b. in the motion:

“A summary of the rate at which Public Defenders and panel attorneys utilize the
resources identified in section (a).”

Highlights

Although both public defenders and panel counsel have access to court-paid social
workers, panel counsel utilization is so low that many judges are unaware that panel
counsel have access to social workers,

Public defenders use more resources than panel counsel. As a percentage of their
2014 dispositions:

s Investigator use; PD 26%, panel counsel 9%

s Social worker use: PD 32%, panel counsel 1%

« 730/PACE doctors and experts: PD 20%, panel counsel 9%
«317(e) education attorneys: PD 2%, panel counsel less than 1%

Resource use appears to differ greatly amongst the individual panel lawyers. For
example, over a three-year period one panel attorney resolved 15% of his/her new
601 and 602 petitions within the same billing quarter, while another resolved 80% of
his/her new 601 and 602 petitions within the same billing quarter. Resource use is
likely much higher for the attorney who is taking longer to resolve cases.

Resaurce use may also be reflected in caseloads. Over three years, for example, one
panel attorney billed for 1,982 petitions, or about 661 a year. This would be about
two new matters a day, every work day of the year, for three years. Resource use
would be expected to be quite low for an attorney handling this large of a caseload.
The next highest three-year total was 867, and the average for all panel counsel was
289,

Public defenders handled 49% of the felony dispositions from 2010 to 2014, but were
responsible for only 23% of the DIl commitments and only 29% of the camp

commitments. Panel counsel handled 43% of the felony dispositions from 2010 to
2014, but were responsible for 54% of the DJJ commitments and 63% of the camp
commitments. The full meaning of this disproportionality is unknown. It is possible
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that the difference in outcomes is a result of different resource use and attorney
practices. It is also possible, however, that the difference in outcomes is a result of
different types of clients; in other words, panel counsel may have more clients

sentenced to DJJ and camp because panel counsel have more clients facing the
possibility of DJJ and camp. It is also possible that the difference in outcomes is a
result of both attorney practices and the types of clients.

Comparison between Public Defender and panel counsel resource use is difficult, as the
two sets of attorneys do not have the same resources and, even where similar resources
are used, most of the data comes from different sources. The Public Defender maintains
internal contemporaneous data tracking systems. Panel counsel do not have any such
system, so most information about panel counsel resource use was gleaned from survey
responses and, because it is self-reported, cannot be verified %

% For example, one of the survey questions asked about AB 12/212 billings. Nineteen panel attorneys said
they had counted work with AB 12/212 clients as new petitions in their invoices to the CEQ in the past
year. They were asked how many AB 12/212 clients they had in the past year; 24 panel attorneys gave an
answer between 1 and 15, and the total was 123 clients. A review of the panel invoices submitted in
2014, however, showed only nine panel attorneys billing for AB12/212 in 2014, for a total of 37 petitions.
It is possible that panel attorneys were not consistently recording their AB 12/212 billings on the invoices
or were not identifying AB 12/212 matters on the invoices, so the discrepancy may be a result of unclear
billing practices rather than over-estimation in the survey.
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Figure 10. Summary of Public Defender Juvenile Division Resource Use

FY 2011- FY 2012- FY 2013-

2012 2013 2014
Investigators - total cases Unavailable 1,826 1,264
Investigators — total hours Unavailable 9,239 6,465
Social workers - total referrals 1,449 1,136 1,537
Resource attorneys - total referrals 526 427 718
Unique youth served by social workers and 1,275 1,196 1,680
resource attorneys®
Social worker - monthly average extended 21.8 22 24
service caseload
Resource attorney - monthly average 30.5 29 29.5
extended service caseload

Investigators

Public Defender data indicate that investigators _proVided assistance on 1,264 juvenile
cases in FY 2014, down from 1,826 in FY 2013. Total hours worked on juvenile matters
were 9,239 in 2012-13, and 6,465 in 2013-14 (see Figure 10).

Panel counsel survey respondents estimated that they use investigators between zero
and 20 times per year, with the average being six times per year per attorney. The seven
panel heads who maintain pooled investigator accounts were asked more than once to
review their records (or to have their accountants review the records) and determine
the exact number of times an investigator was obtained through the panel head’s
pooled account in 2014. Only one panel head responded and in that branch in 2014 the
average was two investigators per year per attorney.

% The number of unique youth served are tallied by quarter and then summed for an annual total, soin a
small number of cases these statistics may over count some youth. This may occur if a juvenile receives
services in one quarter but then is charged in a new petition later that year, or a juvenile may be referred
to a social worker in one quarter and then referred again for a different reason later that year, or may be
referred to a resource attorney in the next quarter, or a social worker may perform an extended service in
one quarter and then a brief service in the next quarter.
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Based on panel counsel survey responses, an extrapolation to all 45 panel attorneys
would translate to investigator assistance for 270 panel juvenile clients per year, as
compared to 1,264 for the public defender.

If the average rate of use of investigators as self-reported in the survey was applied to
2014 dispositions, panel attorneys would have used an investigator in 9% of their
dispositions, while public defenders used investigators in 26% of their dispositions.

Appellate Attorneys

in 2014, the juvenile appellate lawyers in the Office of the Public Defender handled
approximately 1,539 consultations for public defender clients in juvenile delinquency
court. From 2012 through 2014, these same attorneys filed 18 appellate court
documents on behalf of juvenile clients.

It is not known whether or how often panel counsel file writs or habeas petitions on
behalf of their clients.

Appeals, Writs, and Habeas Petitions

Appeals, writs, and habeas petitions are means by which to pursue legal challenges against the
actions of the trial court. In California, all indigent defendants (juveniles and adults) who have
an appealable issue have access to appellate attorneys through the state Court of Appeals and
the Administrative Office of the Courts.”™ In Los Angeles the California Appellate Project (CAP)
manages and oversees the court-appointed appellate counsel program and performs quality
cantrol functions and oversight for those attorneys.” CAP attorneys are generally paid $95 an
hour.

Public defenders, APD, and panel counsel were all clear that appeals for their juvenile
delinguency clients are handled by the CAP attorneys. For general consultation about appellate
issues, the Public Defender and the APD have in-house appellate attorneys, and there is one
attorney amongst the panel attorneys who specializes in appellate Issues and is availa ble for
consultation. For writs and habeas petitions, however, the answers were less clear.

CAP attorneys are generally limited to appeals, and do not represent clients with writs and
habeas petitions. For the Public Defender and the APD, the in-house appellate attorneys are
tasked with filing writs and petitions for juvenile delinquency clients, and they have done so.
For panel counsel, however, the answer is unknown. Panel heads could not recall a writ or
habeas petition that they had filed recently, and most did not know if the flat-fee Is intended to
cover writs and habeas petitions, or whether a writ or habeas would be a new petition resulting
in a new payment. Although writs are mentioned in the contract, the CEO did not know

€S http://www.courts.ca.gov/4201.htm
ee www.lacap.com.
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whether writs and habeas petitions would be considered new petitions under the contract; the
question had apparently not been raised in recent memory. This could mean that panel counsel
are not filing writs or habeas petitions on behalf of their clients.

This is a potentially critical issue, as there could be instances in which the client is significantly
harmed by the failure to file a writ or habeas petition, or in which the client loses a right or an
argument because of failure to file.

Immigration Attorneys

The Public Defender estimates that approximately 10% of the cases in which assistance
is provided by the PD appellate immigration lawyer are juvenile cases. In 2014, the
immigration attorney provided expert assistance and consultation on 1,820 cases. Based
on the Public Defender’s estimate, this would mean that the appellate immigration
lawyer provided assistance in approximately 182 juvenile delinquency cases in 2014.

Panel attorneys were asked to estimate their use of immigration resources in the
survey. About half of survey respondents (56%) said they seek immigration guidance Six
or seven times a year, and 30% said they seek immigration guidance once or twice a
year. They work with different sources, including immigration legal clinics, immigration
attorneys who work pro bono, and attorneys paid through PACE.

Social Workers

Public defenders made 1,537 referrals to social workers in FY 2014, 1,136 in FY 2013,
and 1,449 in FY 2012. Approximately half of all referrals were for extended services and
half for brief services.®” Public Defender data show that, in FY 2014, the 13 psychiatric
social workers in the Public Defender’s Office carried an average monthly caseload of 24
extended service clients, and the seven resource attorneys carried an average monthly
caseload of 29.5 extended service clients.®®

Although panel counsel do not have on-staff social workers, since 2013 panel counsel
have been able to request that the court appoint and pay for a social worker through

67 prief referrals are for issues that can be resolved in 90 minutes or less; extended referrals are those for
issues that can take anywhere from a few days to a year or longer.

8 The Public Defender tracks recidivism for its clients who receive extended services from the social
workers and resource attorneys. They define recidivism as an arrest for a new offense within a year after
the case reaches disposition. The clients were tracked in both the juvenile and adult systems, in Los
Angeles County only. Cases are not counted if a public defender did not represent the client through
disposition. In 2013-14, 123 youth were rearrested for a new offense in either juvenile and adult court, or
21%. In 2012-13, 155 youth were rearrested for a new offense in either the juvenile or adult systems, or
23%. In 2011-12, the recidivism rate for these clients was 22%.
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the PACE system. Four social workers are identified on the approved PACE list.
According to records pulled from PACE, 43 requests were made for those four social
workers in FY 2013-14. However, some of these requests were made by the APD in
Lancaster, because the APD does not have on-staff social workers. The APD believes that
ten of these requests originated from their office. This would mean that, in FY 2013-14,
there were 33 non-APD requests for the four social workers identified on the 730/PACE

list.

This estimate of 33 requests in FY 2013-14 will both overstate and understate the actual
number of 730 requests for social workers made by panel counsel. It may overstate the
number of panel requests because some of the requests may have originated from
retained counsel with indigent clients, or from the panel attorneys in Lancaster who are
not part of the contract system. At the same time, it will understate the number of
requests because panel attorneys can use court-paid social workers in addition to the
four who are identified on the PACE list. One panel head indicated that they used a
social worker not on the list on multiple occasions in 2014, and those additional
requests were not included in the list of 43 that was obtained from PACE.

However, even if the PACE data undercounts the number of requests, it can be
definitively said that panel counsel utilize social workers much less often than public
defenders. When viewed as a percent of 2014 dispositions, panel counsel requested
PACE social workers in 1% of their dispositions,69 while public defenders requested
internal Public Defender social workers in 32% of their d'ispositibns. ' '

Although panel heads contend that they are no different from public defenders because
they can,obtain social workers through PACE, it is notable that their use of social
workers is so low that many judges are unaware of it. In the anonymous survey, the
judges were asked an open-ended question soliciting their thoughts and suggestions
about public defenders and panel counsel. The judges’ responses included:

e “Giving the panel lawyers greater access and utilization of social workers;”
e “The panel should be held to higher expectations and they should be paid to meet
those expectations. The current rate of pay should be quadrupled and the panel

attorneys should have access to social workers;”

e “They could do more if they had social workers and were paid for their out of
court work;” and

69 gven if all 43 requests were from panel counsel, the percentage of dispositions would still be 1%.
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e “Panel attorneys should be provided equal resources such as social workers and
resource attorneys.”

Panel counsel, however, have had access to court-paid social workers since 2013. The
problem is one of utilization, not access.

730 Evaluators and Experts

As noted in the methodology section, PACE is the means by which 730 experts are
obtained and paid. The PACE system categorizes the available resources and experts
into the following categories: Attorney-Conflict, Attorney-No PD, Attorney-Other,
Investigator, Doctor, Expert Witness, Laboratory, Interpreter, Translator, Examination
Expert, Court Reporter, and Legal Runner. There are no definitions for these categories
and it appears that the 730 experts are not consistently categorizing their services when
the definition is not obvious. These categories therefore cannot be relied upon to
determine the types of resources used by counsel.

For all PACE requests made over the past five years, 56% of the requests were made by

public defenders, while 39% of the requests were made by panel counsel.”® In 2014,

60% of all requests were made by public defenders, and 36% by panel counsel.”" This

distribution is roughly consistent with the proportion of hew petitions assigned to public
defenders and panel counsel.

However, looking only at doctors, expert witnesses, and examination experts, 70% of

the total requests over five years were made by public defenders, while' 24% were made
by panel counsel. 2 1n 2014, 75% of the requests in these three categories were made
by public defenders and 21% were made by panel counsel.”® -

When viewed as a percent of 2014 dispositions, panel counsel utilized 730/PACE
resources in these three categories in 9% of their dispositions, while public defenders
utilized 730/PACE resources in these three categories in 20% of their dispositions (see
Figures 11 and 12). Just as with social workers, the issue appears to be one of utilization,
not access.74

0 percentages are of requests with known attorney types. Attorney type was unknown for 4,289
requests.

" Attorney type was unknown for 500 excluded requests.

2 Attorney type unknown for 3,245,

5 Attorney type was unknown for 463 requests.

" n the survey, 90% of panel counsel respondents said that their PACE requests are granted “almost
always” or “usually.” Only 10% said that the court grants their requests “sometimes” or “rarely.”
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Figure 11. 2014 PACE Requests Relative to Dispositions (Doctors, Experts and Exam

Experts only)
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Figure 12. 730 PACE Requests for Doctors, Experts, and Exam Experts Rela_tive to

Number of Dispositions

2010 | 2011 | 2012 | 2013 | 2014
| APD PACE requests 42| 61 45 22 15
Dispositions 301 . 257| 250  283) " 211
; . 14.0% | 23.7% | 18.0%| 7.8%| 7.1%
Panel PACE requests 38| 471 351 332 271
Dispositions 5355 | 4800| 4237| 3500| 3150
82%| 98%| 83%| 95%| 8.6%

Public
Defender | PACE requests 1097 1260 1076 1130 954
Dispositions 6036 | 5607 | 5349 | 4904 | 4864
18.2% | 22.5% | 20.1% | 23.0% | 19.6%
Private PACE requests 70 64 58 59 38
Dispositions 531 452 439 400 325
13.2% | 14.2% | 13.2% | 14.8% | 11.7%

317(e) Education Attorneys

The number of public defender referrals for education attorneys has risen over the past
three years, as has the share of requests attributable to public defenders. in 2012, out
of 38 total education attorney referrals for delinquency cases, only five (13%) were from
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public defenders. By 2013 that number had risen to 34 out of 86 (39%), and by 2014 it
had risen to 79 out of 204 (39%). The Public Defender attributes the increase to better
training within the office.

In contrast, both the number and share of panel attorney requests has dropped in the
past three years. In 2012, panel attorneys made 14 out of 38 education attorney
referrals (37%). In 2013, the number dropped to eight out of 86 referrals (9%), and in
2014 panel attorneys made 23 out of 204 referrals {11%).

Viewed as a share of 2014 dispositions, panel attorneys made a 317(e) request in less
than 1% of their 2014 dispositions, while public defenders made a 317(e) request in
2% of their 2014 dispositions.

Alternate Public Defender Resource Use

The Alternate Public Defender is not included in this section on rate of resource use because,
with one exception, the APD does not track separate resource use by the juvenile attarneys in
Lancaster. The exception is the APD appellate attorney assigned to juvenile matters. '{

Over the past three years, the APD appellate attorney assigned to juvenile matters has
consulted on an estimated 25 to 50 issues per year. In addition, over the past three years the
APD appellate attorney or a supervising attorney has reviewed an estimated 50 cases in which
a juvenile was transferred to adult court and was su bsequently represented by the APD's
Adult Division. [n that time, the APD has filed two writs or habeas petitions on behalf of such
juveniles. Both proceedings were based on inadequate representation by panel counsel in
delinquency court. Both writs were granted on the basis of ineffective assistance of counsel
(IAC) and new fitness hearings were ordered (see Appendix D for an example of an IAC case).
It does not appear that the CEQ was notified of these findings or, if the CEO was naotified, it

does not appear that the CEO did anything in response.

Resource Use Reflected in Practice and Qutcome

Although a formal outcome analysis was beyond the scope of this project, some of the
data collected suggests differences between public defenders and panel counsel in both
practice and outcomes. These differences were seen not only between public defenders
and panel counsel, but also between courthouse branches and between individual panel
attorneys. These differences may be a reflection of the resources available and the rate
at which they are used, as well as factors such as attorney culture.
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Caseloads

There is some difference between the relative caseloads of public defenders and panel
attorneys, but the variations within panel counsel are particularly noteworthy.

Based on JAI data and attorneys on staff, on average each juvenile public defender
received approximately 103 new 601 and 602 petitions in 2014.” Based on this same
data, each APD juvenile attorney received approximately 87 petitions in 2014.7° A
review of panel invoices showed that each attorney received an average of 80 new 601
and 602 petitions in 2014.77

This panel counsel average, however, hides a wide range of one to 274 new 601 and 602
petitions per attorney for the year.

Panel attorney billings — which include 777 and 778 petitions as well as 601 and 602
petitions discussed above — show an even greater range. In 2014, the average number
of total billings per panel attorney was 127. But in that year four panel attorneys billed
for fewer than ten matters, while one billed for 495. Most panel attorneys fell in the
middle of the range with 39% of attorneys billing for 41 to 100 petitions. Removing the
highest billing attorney,,the- 2014 average drops from 127 to 119.

Qver the three year perlod in. WhICh invoices were exammed in detall one panel
attorney bllled the County for a total of 1,982 new petltlons of all types over the three
years (an average of 661 new petitions per year 8) — the next highest three-year total
was 867. The average number of billings for all panel attorneys was 289 per year (see
Figure 13).

75 public defender average is estimated based on the total number of 601/602 petitions assigned to the
public defender in 2014, divided by 54 (49 deputy public defenders, plus 9 DICs each with less than a full
caseload). Panel counsel number of new petitions per attorney is based on the quarterly invoices
submitted by panel counsel.

78 For all attorney types, these are the numbers as of case assignments at initial appearance; they change
somewhat by the time of disposition. For APD, only the two attorneys in Lancaster were included in this
calculation.

77 Note that, for all attorney types, these numbers do not reflect the attorneys’ actual workload at any
given time. The workload will be much higher because it includes previously filed matters that are not yet
resolved, 777 and 778 petitions, and other matters.

78 At $340 per petition, this would mean income of almost $225,000 a year for that particular panel
attorney.
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Figure 13. Individual Panel Attorneys' Total Number of Billings, 2012-2014
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Reasons for the wide billing variations are unknown. Bills are monitored and reviewed
by the CEO for accounting errors, double billing, and other administrative or technical
concerns. However, the CEO does not have requisite expertise to determine the
‘legitimacy of the billings submitted, nor can the CEO use the billing to identify potential
red flags such as caseloads that are too high. Oversight of the panel attorneys by a more
qualified agency or group is recommended. g '

Time to Resolution

Further differences were seen between public defenders and panel counsel, and
between courthouse branches, regarding time to resolution (see Figure 14). Long Beach
and Compton cases were resolved in roughly the same time whether they were panel
counsel or public defenders. Panel counsel cases in Pasadena and Eastlake were among
the quickest to be resolved in the County. Public defender cases in Sylmar took the
longest in the County. These differences could be a result of caseload composition or
other factors rather than attorney type; further clarification would require more
research. It is likely, however, that time to resolution affects resource use, as cases
resolved quickly would be less likely to use resources such as social workers,
investigators, and appellate attorneys.
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Figure 14. Average Months to Disposition by Courthouse and Attorney Type, 2010-
2014
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Panel counsel quarterly invoices prowde further information about time to resolutlon as
applied to panel counsel in partlcular For example panel counsel in one branch
resolved around 61% of their new 601 and 602 petitions within the 'same billing quarter,
while the attorneys in a dn‘ferent branch resolved around 22% of their new 601 and 602
petitions within the quarter. O Differences between individual panel attorneys were
even greater: Over the three years reviewed, one attorney resolved 15% of their new
601 and 602 petitions in the same billing quarter, while another resolved 80% of their
new 601 and 602 petitions in the same quarter.

Dispositional Qutcomes

 Three years of panel counsel invoices were reviewed.

8 «Resolved within the quarter” was determined by the presence of a disposition and/or disposition date
in panel invoices because they bill at assignment and, if billing correctly, should only have a disposition
and/or disposition date when disposition is reached within that same billing quarter.
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Dispositions for youth in delinquency court generally fall into four categories of
increasing seriousness: home on probation, suitable placement, camp, and commitment
to the Department of Juvenile Justice (DJJ). Examining DJJ commitments and camp
commitments reveals potential differences in outcomes between public defenders and
panel counsel, although care should be taken not to infer too much from these numbers

without further investigation.

Between 2010 and 2014, according to JAI data, public defenders handled 51% of all
dispositions and 49% of the felony dispositions, while panel attorneys handled 41% of all
dispositions and 43% of the felony dispositions (see Figure 15).

Figure 15. Juvenile Felony Dispositions, 2010-2014

Public
Defender

vl Ty s na gi n=32561

While public defenders handled 49% of the juvenile felony dispositions, they were
responsible for only 23% of the DJJ commitments, and only 29% of the camp
commitments. Conversely, while panel counsel handled 43% of the felony
dispositions, they were responsible for 54% of the DJJ commitments and 63% of the

camp commitments (see Figures 16 and 17).
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Figure 16. DJJ Commitments, 2010-2014"

n=392

Figure 17. Camp Commitments, 2010-2014

n=9,203

The disproportionality seen above may or may not reflect differences in resource use
and attorney practice. It could mean that public defenders’ lawyering style and resource
use results in clients who are less likely to be sentenced to camp or DJJ. However, it

81 APD had no DJJ commitments between 2010 and 2014 according to JAI data. A check of APD records
revealed that they had one DJJ commitment between 2010 and 2014; it was apparently coded incorrectly
in JAL
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could reflect different caseloads. In other words, panel attorneys may have more clients
going to DJJ and camp, because they have more clients facing the possibility of DJJ or
camp. If the caseloads are different, the different outcomes may not be a reflection of
resource use or lawyering style.

A key question is thus whether public defenders and panel counsel represent similarly-
situated clients, such that public defender outcomes and panel counsel outcomes can
be compared (at least as applied to DJJ and camp). Unfortunately, the answer to this
question is unknown. As a matter of policy, in a multiple-defendant case the Public
Defender will take the client facing more serious consequences. However, in many cases
the Public Defender has a pre-existing conflict that prevents them from taking the client
facing more serious consequences, or the Public Defender represents an adult involved
in the same case, so the more serious client ends up with panel counsel. In interviews,
panel heads stated their belief that they are more often assigned to the clients facing
more serious consequences.

However, the Public Defender represents more juveniles altogether. So it could be true
that panel counsel are more often assigned to the juveniles facing camp or DJJ when
there are conflicts, and, at the same time, it could be true that panel counsel and public
defenders represent the same total number of clients facing camp or DJJ.

In an attempt to shed light on the i issue, Judges were asked about the relative severity of
public defender and panel counsel caseloads in the survey. Judicial opinions were not
uniform: 41% responded that panel clients and public defender clients were about
equal in terms of severity, 24% responded that public' defenders have a greater share of
the defendants facing mare serious consequences, and 29% responded that it was the
panel attorneys who have a greater share of defendants facing more serious
consequences.

The data show that panel counsel are responsible for a disproportionate share of DJJ
and camp commitments, but the full meaning of this data will require further research.

Scope of Advocacy

Finally, the panel heads and public defenders had different perspectives and practices
regarding what it meant to be a good juvenile defense attorney. The difference can be
summed up by a comment made by one of the judges:

The PD and panel lawyers define a “win” differently. The PD’s office, as a county
institution, has an interest in seeing that the juvenile system works properly. To
that end they pursue due process issues and mental health issues thoroughly.

The panel attorneys, while very sensitive to the objectives of the juvenile court,
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treat their cases more like a criminal case. That is, they try to get their client the
best deal on the charges and disposition. They are less concerned about having
their clients receive the love of the court and probation. They want their kids
out of the system as soon as possible.

Interviews with public defenders and panel counsel were consistent with the judge’s
perspective. Public defenders repeatedly emphasized the expanded services they
provide to address their clients’ needs, especially in the areas of mental health and
education support. They prioritize training and supervision that responds to the clients’
needs well beyond the narrow criminal charges, and they have resources such as the on-
staff social workers and resource attorneys, among others, to do that.

In contrast, in interviews for this report, six of the eight panel heads barely mentioned
representation beyond their response to the criminal charges. Instead, the panel heads
focused heavily on the positive dispositions they receive for their clients in response to
the criminal charges, stressing their belief that they obtain good deals for their clients
because of their long experience, as well as the value they provide by resolving cases
quickly. Many of them emphasized their own and other panel members’ experience as
adult criminal defense lawyers. One judge echoed the panel perspective, saying “The
average criminal defense experience of my panel is over 25 years. They provide
excellent representation up through disposition. [. . . ] Post dispo they don’t do much —
and they are paid nothing.” ' '

Consistency of Representation, Case File Management, and Parental Engagement

During interviews and outreach for this report, three potential concerns were raised: (1) that
panel counsel stand in for each other, causing clients not to have a consistent point of
contact, () that panel counsel do not maintain full case files, and (3) that panel counsel do
not adequately communicate with their clients’ parents or families.

1. Substitution of counsel may not comply with the County's Guidelines, which recommend
that “[t)here may be occasions when a stand in altorney Is necessary, but these should be
e:u:ep'ciclns,”IEJ The Public Defender objected to this section of the Guidelines, stating its
concern that the language “could be interpreted to improperly restrict the Public Defender’s
power to designate assigned counsel based upon the business needs of our Department. It is
important to distinguish here between the Public Defender and private counsel, and to

generally outline how they differ, Because our lawyers work under one law firm they can

8 Guidelines for Attorneys Representing youth in the Los Angeles Juvenile Delinquency Court, Superior
Court of California County of Los Angeles Juvenile Division, 2014, p. 10.
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easlly and quickly share information . .. There is no conflict in our attorneys sharing such
information about the minor when standing in for each other."™ Panel counsel do not appear
to have objected to the Guidelines, In any event, it was impossible to obtain any data
regarding the frequency with which attorneys of any type stand in for 2ach other, and the
panel heads claimed that it wasn't their practice. If it occurs to an unacceptable degree, it
may be isolated to a few attorneys in particular. No data was available ta make any
determinations on the subject one way or another.

7. Failure to maintain case files could also fail to comply with standards and guidelines, as
“counsel has an obligation to keep and maintain a thorough, organized and current file on
each case. Documentation should be clear, up-to-date and orderly, permitting a successor
attorney to readily locate all information.”® However, as with substitute counsel, nothing
beyond anecdotal information was available. The matter therefore cannot be determined one

way or another.

3. Communication with parents is critical, and is strongly emphasized by the Public Defender
in its training and supervision of new attarneys. Building a relationship with parents was
emphasized in Public Defender interviews for this report. In interviews with panel heads,
most never mentioned their clients’ parents, while a few had a perspective very similar to the
Public Defender’s. In the survey, when asked an open-ended question about their philosophy
about communication with their clients’ families, about three-quarters of the panel attorneys
who responded to the question commented on the impori:am:e of engaging family members,
When asked about the nature of interaction with clients’ family members, 78% of panel
survey respondents said the most frequent way was to meet with parents outside the
courtroom before and/or after hearings. At the same time, about.one-guarter of panel survey
respondents noted that family members were not their clients and that they believed
confidentiality was very important. According to one panel attorﬁ_e',r: "My communication
with client's family Is mostly limited to information gathering to assist the case for charges
and disposition. | take my client's privacy and confidentiality seriously. | do try to be nice and
civil but | inform them that the minor is my client and confidential nature of discussions with
minor and facts discussions must be conducted in private.”

8 ponald L. Brown, Response to ‘the guidelines’, Los Angeles County Public Defender, March 28, 2014, p.
9-10.

8 National Juvenile Defense Center Standards at 25 (2012); see also Los Angeles County Guidelines for
Attorneys Representing Youth in Los Angeles luvenile Delinquency Court, p. 9 (2014).
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PART V: Per-Case Costs Borne by Counsel

Response to item 1) c. in the motion:

“A comparative analysis of the itemized per-case costs borne by the Public Defender, the
Alternate Public Defender, and juvenile panel attorneys.”

Highlights

Panel counsel bear a number of costs that are not borne by individual public defenders,
including the costs of their own training, the costs of investigators, and other costs
associated with representation of their clients.

The Office of the Public Defender provides training, social workers, investigators, and
other resources for all deputy public defenders.

Neither panel counsel nor public defenders bear the cost of 730 experts paid through
the County’s PACE system. Social workers, therefore, can be obtained by panel counsel
without cost.

Data was not available to quantify the actual per-case costs for either the Public
Defender or panel counsel.

Measuring annual actual costs against the number of new petitions or the number of
dispositions does not provide a per-case cost. However, as a means of comparison over
the past five years, annual actual costs measured against number of dispositions shows
an average of 52,912 per disposition for the Public Defender and an average of $751 per
disposition for panel counsel. This is a means of comparison only; it is not the per-case
cost,

Public Defender

The Juvenile Division of the Office of the Public Defender includes the on-staff resources
identified in the resources section above:
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e Attorneys: 49

e Social Workers: 13 in courts, 2 supervising

e Resource Attorneys: 7

e Deputies in Charge: 9 at the 9 courthouses plus 1 who is the Collaborative
Justice DIC

e Head Deputies: 2

e Appellate Attorneys: 2

e Appellate Immigration Attorney: 1

e Investigators: Roster of public defender investigators, 9 investigators in
charge

e Administrative Support: 16 admin support, 4 paralegals, 1 supervising
paralegal

e DJJ Unit: 1 attorney, 1 paralegal

e SB 9 and SB 260 Units: 3 attorneys, 1 social worker

While all of these resources are part of the Juvenile Division, not all of them are part of
the Juvenile Division budget. The appellate attorneys, immigration appellate attorney,
and all investigators are housed within the budget of the Office of the Public Defender,
not within the Juvenile Division. The budget of the Juvenile Division includes the deputy
public defenders, the DICs, the Head Deputies, the trainer, the social workers, resource
attorneys, paralegals, administrative support, and the DJJ, SB 9, anid SB 260 units.®® All
employees are full time. ' ;

In addition to staff, the Juvenile Division covers other costs associated with representing
its clients such as office supplies, computers, phones, and photocopying. The Juvenile
Division also covers the costs of the monthly and'ongoing office trainings, as well as the -
annual training. Out-of-pocket costs borne by individual public defenders include their
own parking and their own MCLE if it is not obtained through training that is provided
by the Office of the Public Defender.?® Malpractice insurance is provided by the County
because the attorneys are County employees and it is therefore not an expense of the
Public Defender or its attorneys.

Panel Counsel

In the panel attorney survey, a majority (70%) of panel counsel indicated that they pay
for a secretary, law clerk, or paralegal (most of those pay for a secretary only), while

8 Not all of the Juvenile Division funding comes from the County. In particular, the Public Defender
receives a small amount of federal funding through the Juvenile Accountability Block Grants (JABG), and
the Juvenile Mental Health Court is funded by the State.

% pbublic defenders are paid as if it were a work day for the annual juvenile training because they are
required to attend (although they must cover their own cost of food at the training).
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30% indicated that they do not pay for secretary, paralegal, or law clerk. Panel counsel
survey respondents were asked to identify the out-of-pocket expenses that they incur
for juvenile panel clients and responses included: investigators, service of process, office
supplies, parking, photocopying, rent, telephone, MCLE and continuing legal education,
answering service in English and Spanish, and internet. The out-of-pocket costs differ by
attorney and most panel attorneys were unable to estimate their cost when asked in the
survey. In addition, almost all panel attorneys (91%) represent clients other than their
juvenile panel clients, and many of their costs cannot be disaggregated into costs that
are specific to their panel juvenile delinquency cases.

Panel counsel, like public defenders and alternate public defenders, do not have to pay
for 730 experts; the court pays for those resources through the PACE system. This
means that panel counsel have access to social workers and other resources without
cost.

Panel counsel are required to pay out of pocket to attend the annual Public Defender
training.87 In 2015, the cost per person for panel attorneys to attend the Public
Defender training was $125 plus parking. Panel attorneys are also required to pay the
cost of hosting their annual training seminar. The cost per attorney to attend the 2015
seminar hosted by the panel was $65, plus $12 for parking.

Alternate Public Defender

Like the Public Defender, the APD is'a County office with a County budget. However, the
APD does not disaggregate its costs into separate juvenile and adult budgets. In general,
the Juvenile Division costs include staff (three full-time attorneys plus one supervising -
attorney and available investigators and support staff), as well as costs such as office
supplies and a case management system. The APD Juvenile Division attorneys are often
invited to present at California and national conferences or training sessions, but
generally those costs are covered by the inviting agency.

Per-Case Costs and Comparisons

It is not possible to provide an itemized per-case cost for any of the counsel. Neither
panel attorneys nor the Public Defender nor the APD itemize their per-case costs: PD
and APD do not do so because the costs are subsumed within the larger office budgets,
while panel attorneys do not do so because they are compensated at the beginning of
the case and therefore there is no need for them to track hours worked and costs
incurred on a per-case basis.

= Deputy public defenders do not have to pay to attend this training.
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The closest approximation, and the only means by which the Public Defender and panel
counsel can be even roughly compared, is to compare the total actual costs against the
total number of dispositions, or to compare the total actual costs against the total
number of 601 and 602 petitions assigned at initial appearance.88

It is critical to note, however, that the comparison below is not the cost per case.
Rather, the discussion below is a way to utilize the same information available for both
public defenders and panel counsel. As discussed earlier, the services provided and the
methods of practice differ widely between panel attorneys and public defenders.
Looking only at numbers calculated below cannot tell the complete story for any of the
attorneys.

Within those confines, the data show higher County cost for publié defenders than for
panel counsel, as measured against total dispositions and against total number of new
petitions.

in 2014, the public defender reached disposition in 4,864 cases. If the actual cost in FY
2014-15 is distributed over just those dispositions, the “cost” for each disposition in
2014 was $3,450. The same calculation for panel counsel results in an average “cost”
per disposition of $687 in 2014: Using this same methodology, the five year average
per-disposition was $2,912 for public defenders and $751 for panel counsel.

Looking at new 601 and 602 petitions at initial assignment (rather than at dispositions),
the Public Defender “cost” $3,015 per new petition in 2014 and panel counsel “cost”
$948. Viewed as a five-year average, the “cost” per new petition was $2,052 for public
defenders and $967 for panel counsel (see Figures 18 and 19).

Figure 18. Actual Costs Measured Against Number of Dispositions and Number of New
Petitions, 2011-2015

r 2011 | 2012 | 2013 l 2014 ‘ 2015
Measured by number of dispositions
Public Defender $2,615 $2,491 52,878 $3,128 $3,450
Panel $779 5798 $720 $771 S687

Measured by number of new petitions

at initial assignment

Public Defender

$1,462

$1,495

51,943

52,344

$3,015

Panel

$911

$975

$940

51,061

5948

8 No such cost can be calculated for the APD, because the APD does not maintain a separate juvenile

budget.
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Figure 19. Actual Costs Measured Against Petitions and Dispositions, Five-Year

Average
$3,500 ~
$3,000 1 $2,912
52,500 4
$2,052
$2,000 -
$1,500 |
! $967
$1,000 - $751
w q .
5 4 — ——— |
| Public Defender i Panel Public Defender | Panel |
Measured by new petitions Measured by dispositions

It is critical to recognize that this methodology folds all annual expenses into the “per-
case” calculation even if the expenditures are not related to resolution of the case. The
numbers above in no way represent a “per-case cost.”

For example, as discussed above, the Public Defender’s actual annual costs include the
costs of social workers, resources attorneys, the DJJ unit, the SB 9 unit, and the SB 260
unit. Many of the services provided by these staff are distinct from the disposition of a
particular petition, but the expenses for these services are nonetheless included in the
“per disposition” calculations above. Many of these actual costs also represent services
that are not provided by panel counsel.

Public defenders also incur costs for court appearances and client services in situations
that do not usually apply to panel counsel. For example, public defenders appear for
juveniles who are arrested but have cases pending in other jurisdictions, and for
juveniles arrested on a warrant.

In addition, both public defenders and panel counsel provide services for clients after
disposition, including appearances for 777 petitions (probation violation), 778 petitions
(change in status), psychotropic medication hearings, and status appearances.
Measuring actual annual cost against the number of dispositions does not take these
post-disposition activities into account. To address this issue, the Public Defender tracks
the total number of court appearances made by its attorneys, for appearances that are
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not connected to routine representation between initial appearance and disposition.

This system tracks court appearances for juveniles who do not become Public Defender

clients, as well as post-disposition court appearances. In fiscal year 2013-2014, the

Office counted 30,332 such appearances, or more than ten court appearances a week

for each of the 49 deputy public defenders in the nine juvenile branches. The cost of

representmg clients in these post-disposition and other proceedings is folded mto the
“per disposition” cost above although these costs are incurred after dlsposmon

Finally, looking only at the annual actual expenditures for the Public Defender and for
panel counsel ignores numerous other costs related to juvenile delinquency. For
example, the calculations above ignore the costs of camp and Probation -- those costs
are borne by the County and they might increase or decrease depending on the nature
of the representation provided by counsel.

8 According to their quarterly invoices, 777 and 778 petitions made up about 34% of panel hillings over
the past three years. According to PD data, 777 and 778 petitions made up about 32% of their total
petitions between 2010 and 2014.
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PART VI: Transfer Cases

Response to item 1) g. in the motion:

“A comparative analysis of the juvenile cases represented by the Public Defender, the
Alternate Public Defender (in the Lancaster juvenile courts), and juvenile panel attorneys,
which are transferred to adult criminal court pursuant to WIC 707 (a) and (b).”

Highlights

Indigent juveniles facing possible transfer to adult court are more often assigned
panel counsel. Over the past five years, as between panel and public defenders, panel
counsel were assigned to 71% of the fitness motions and public defenders were
assigned to 29% (for all fitness motions 56% were assigned to panel and 21% to public
defenders; the remainder were mostly retained counsel).

Panel counsel clients are more likely to be found unfit and transferred to adult court.
Over the past five years, 26% of panel clients were found unfit and transferred to
adult court, but only 13% of public defender clients were found unfit and transferred
to adult court. This is a statistically significant difference.

The youth are presumed to be similarly situated because they all have pending fitness
motions. The differences in outcormes could therefore be a result of different attorney

types. However, a causal relationship cannot be definitively determined because
information about other potential causes is unknown.

Out of 114 fitness cases examined in detail, four were resolved in less than one
month, and all four resulted in a finding of unfitness and transfer to adult court. Three
of the four were panel cases and one was retained counsel.

For cases examined in detall that resulted in transfer to adult court |66 in total), panel
counsel consulted less often with experts, provided less documentation to support
the client, and filed fewer motions. Panel counsel also resolved these unfit cases
faster than public defenders — the average was 9.4 months for public defenders but
only 4.9 months for panel counsel.

Twenty percent of the panel attorneys responding to the survey indicated that
conceding unfitness occasionally, sometimes, or often makes sense for the client.
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Transfer cases, in which a fitness motion is filed and the District Attorney seeks to
transfer a juvenile in adult court, constitute a critical part of the juvenile defense
attorney’s job. Attorneys must advocate for their clients to avoid the risk of the more
serious and long-standing consequences that can accompany an adult criminal record.
As requested by the County, the Warren Institute obtained JAI data for all transfer
cases, and examined a sample of transfer cases in detail. This analysis revealed critical
differences in transfer case distribution, practice, and outcomes.

Qutcome Analysis

Using JAI data for all fitness motions filed in the past five years, the Warren Institute
conducted an outcome analysis comparing the results of fitness motions by attorney
type. The analysis was performed by Su Li, Ph.D, Research Methodologlst and
Statistician of Empirical Legal Studies at UC Berkeley, School of taw.® Dr. Li examined
five years of JAl data from 2010 through 2014 reflecting cases in which a fitness motion
was filed and the client was assigned panel counsel or a public defender. There were a
total of 771 such fitness motions over the five years.”

Dr. Li determined that:

e Over the past five years, panel counsel were assigned to 71% of the fitness
motions and- publlc defenders were a35|gned 10 29% (these percentages do not
count assignments to APD or retamed counsel).

e Twenty-six percent (25.9%) of panel'clients with fitness motions were found

unfit and transferred to adult court, but only 13.4% of public defender clients
with fitness motions were found unfit and transferred to adult court.

e The difference is statistically significant.

The methodology is worth noting:

e Among other degrees, Dr. Li holds a Ph.D in Sociology and a M.S. in Mathematical Methods for Social
Science, both from Northwestern University in 2006 and 2002, respectively.

o During the on-site file review, it was learned that JAl was accurate in relation to a finding of unfitness.
Cases with a “U” were cases in which the youth had been found unfit. Cases without a “U,” however,
were sometimes still pending. To check for any error, the statistical analysis was re-run without any 2014
cases. The cross-tab showed 27.8% with panel counsel coded as unfit, and 16.6% public defender cases
coded as unfit. This result is also statistically significant and is consistent with the result found when the
2014 cases were included.
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e The original Excel file provided to the Warren Institute by the County contained
all JAl entries from 2010 through 2014 with a hearing coded as “FIT,” meaning
that the matter had appeared on calendar for a fitness motion. JAl codes for type
of attorney (DPD for public defender, CRT for panel counsel, APD for alternate
public defender, PRI for private counsel). Cases where the youth is found unfit
are marked with a “U.”

e Because JAl is a calendaring system, the initial data file contained an entry for
every appearance made by a youth when the fitness motion was on calendar,
even if the matter was on calendar multiple times for status and continuance.
The original file thus reflected multiple entries for almost every petition.
Multiple entries were eliminated so that each combination of a case number and
petition date appeared only once in the analysis. The most recent court
appearance was kept for each case number/petition date in the JAl file. The
resulting file contained 1,486 rows of data.

e If a case number appeared multiple times with different petition dates, the
attorney type was checked. Fifteen cases had changed attorney types. These 15
cases were eliminated.

e During the individual on-site file review (described later in this section), it was
learned that JAl sometimes contained error when a youth had more than one
petition pending. Occasionally, clerks would code all pending petitions as “FIT”
even if a fitness motion had not been filed against.all pending petitions. Youth
with multiple petitions sometimes have more than one fitness motion pending,
but not always, and in that sxtuatlon JAI data could not be used to determme
which of the pending petitions had fitness motions and which did not. In other

- words, JAl sometimes indicated that a youth with multiple petitions also had
fitness motions pending for each petition, when in fact the youth had fewer (or
only one) fitness motion pending.

e JAl was reliable as it related to at least one pending fitness motion. That is, JAI
never indicated that a youth had a fitness motion when the youth did not have
any pending fitness motions.

e To eliminate error associated with multiple petitions, cases with multiple entries
(i.e., multiple pending petitions) were consolidated.

e After this step, 1,044 data records remained. Among the 1,044 data entries, 983
had valid attorney types. 771 of those 983 were coded as DPD or CRT.

Case File Review

At the request of the County, the Warren Institute visited all nine courthouse branches
in August and September 2015 and reviewed a number of individual court files on site
for cases in which fitness motions were filed. A random selection of files would have
resulted in a large number of files in which the youth remained in juvenile court,
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because this is the more frequent result. In order to gain an understanding of cases in
which the youth were found unfit, cases with findings of unfitness were oversampled.
This means that the files reviewed are not a random sample, and attributes associated
with findings of unfitness will be more heavily weighted in the result. Thus, while the
information below presents a detailed description of the files reviewed, it should not be
extrapolated to all fitness motions without a statistical analysis that corrects for the
oversampling. Such an analysis was beyond the scope of this review.

In order to identify the cases to be reviewed, a list was compiled of the 90 most recent
cases where the juvenile was found unfit (i.e., transferred to adult court) and the 90
most recent cases where the juvenile was found fit or remained in juvenile court. Two
additional cases were added because they involved juveniles with multiple petitions.

Out of these 182 cases, 26 files had been archived and could not be accessed for
inclusion in this report; 14 files did not in fact have a fitness motion pending against the
petition that had been identified in JAl; and 12 files were unavailable or could not be
located by branch clerks. The detailed case flle review thus consisted of 130 separate
fitness motions filed by the District Attomey 2 However, the analysis below reflects
only 114 cases because eight motions were still pending at the time of review and
therefore could not be categorized as fit or unfit, and eight had a change of attorney
while the motion was pending that made it impossible to assign the result to one
attorney or another. The distr.ibu'tion of cases in the file review by attorney type is
shown in Figure 20.”

Figure 20. Distribution of Sample Cases in Transfer Case File Review

Counsel Type Fit Unfit Total
Public defender | 13 6 19
Panel 25 50 75
APD 0 4 4
Private 10 6 16
Total 48 66 114

%2 ps noted in the methodology section, these are called 130 “cases” but are actually 130 combinations of
a case number and unique petition. If a juvenile had more than one petition pending at atime and fitness
motions were filed in relation to more than one of those petitions, that juvenile would be included more

than once in the list of 130.
5 Note that, because the files went back to 2012, the data includes cases from the Kenyon courthouse

branch that closed in mid-2013.
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Notably, 27% (31 out of 114) of the cases included a petition to prescribe psychotropic
medication to the youth. The degree to which that number is higher than should be
expected is a subject that the County may wish to investigate in the future.%*

Possible Differences in Practice

Time to Resolution

For all 114 cases reviewed, the average length of time between the filing of a fitness
motion and resolution was 7.1 months. Public defender cases took longer than average
(10.5 months) and panel attorney cases took less time than average (5.8 months). APD
cases resolved in an average of 10.2 months and private attorney cases averaged 8.2
months.

For cases in the sample that resulted in a finding of unfitness, the average length of time
to resolution was 5.7 months. Public defenders took longer on average (9.4 months)
than panel attorneys who took 4.9 months. APD’s average was 10.2 months and private
attorneys averaged 5.1 months. ' N

For cases in the sample in which the juvenile remamed in juvenile court, the average
length of time to resolution was 9.1 months. Again, public defenders took longer —11
months — than panel attorneys who took 7.7 months. Private attorneys averaged 10.1
months.

Some cases were resolved remarkably quickly. Indeed, out of the 114" cases examined,
four fitness motions were filed and resolved in less than one month. All four resulted in
the juvenile being transferred to adult court. Three of these were panel counsel cases,
and one was a private attorney case.

A total of 19 motions out of the 114 (16.7%) were resolved in three months or less — 18
by panel attorneys and one by a private attorney. Eighteen of the 19 cases resolved in
three months or less resulted in the juvenile being found unfit and transferred to adult
court.

At the other end of the spectrum, 15 out of the 114 motions (13.2%) took a year or
longer to resolve. Seven (47%) were public defender cases, six (40%) were panel cases,

% A 20% rate for antipsychotic prescriptions for foster youth was recently called “disturbing” and
“unacceptable” in Pennsylvania. See http://ijie.org/pennsylvania-juvenile-offenders-given-psychiatric-
drugs-at-high-rates/147154/
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and two (13%) were private cases. Nine of the 15 stayed in juvenile court, and four (2
panel and 2 public defender) were transferred to adult court.

Overall, 37% (7) of public defender cases took over 12 months to resolve. Conversely,
“almost one-quarter (18) of the panel attorney cases in the sample were resolved in less
than three months. Only 8% (6) of the panel attorney cases took longer than 12 months
(see Figure 21).95

Figure 21. Time to Resolution for Fitness Motions, by Attorney Type
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Resource Use and Representation in Transfer Cases
Cases remaining in juvenile court

Out of the 48 cases remaining in juvenile court in the sample of 114, 96% (46) reflected
a negotiated resolution to keep the client from being transferred to adult court, as
documented by the withdrawal of the fitness motion by the District Attorney.

Eighty-three percent (40) of the 48 cases remaining in juvenile court reflected counsels’
consultation with an expert (medical, psychological, or social worker), either through
request for an expert, submission of an expert report, or expert testimony. Public
defenders consulted experts in 92% of their cases that remained in juvenile court in the
sample and panel in 88%.

% APD cases all resolved within eight to eleven months.
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Cases found unfit and transferred to adult court

Out of the 66 cases in the sample of 114 in which the juvenile was found unfit and
transferred to adult court, 77% (51) reflected counsels’ consultation with an expert,
medical doctor, psychologist, or social worker, either through request for an expert,
submission of an expert report, or expert testimony. Public defenders consulted an
expert in 83% (5 out of 6), panel attorneys in 80% (40 out of 50), APD in every case, and
private attorneys in only 33% (2 out of 6). Most included submission of an expert report:
for public defenders it was three out of the five, and for panel counsel it was 32 out of

the 40.

Regarding documentation in support of the client’s case, 89% (59) of the 66 unfit cases
in the sample contained one or more of the following: character letters; reports from
medical, psychological, or social workers; school records; dependency court records; IEP
documentation; or other written evidence. Public defenders had evidence of this type of
documentation in 100% of their cases, panel attorneys in 90% (45 out of 50), APD in
100%, and private attorneys in 67% (4 out of 6).

Other data that was gathered from a review of the 66 cases in which the juvenile was
found unfit is presented below in Figure 22. As a percentage of the total, panel counsel
are lower than public defenders in every category.

Figure 22. Resource Use and Representation in Sample of 66 Unfit Cases

Total
Number :
= Expert Documented | Written ; Edsel P.
of Unfit h ’ Testimony .
. Consultation Support Motion Hearing
Cases in
Sample
Public -~ . s " 0
Defender 6 5 (83%) 6 {100%) 4 (67%) 2 (33%) 5 (83%)
Panel 50 40 (80% 45 (90%) 4 (8%) 5(10%) 35 (70%)
APD 4 4 (100%) 4 (100%) 1(25%) | 4(100%) 4 (100%)
Private 6 2 (33%) 4 (67%) 2 (33%) 1(17%) 5 (83%)
Total 66
FINAL
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e Written motions: Sixty-seven percent (4 out of 6) of public defenders’ cases that
resulted in transfer had a written motion, 8% (4 out of 50) of panel attorney
cases, 25% (1 out of 4) of APD’s, and 33% (2 out of 6) of private attorney cases.”®

e Expert testimony: Twenty-percent (13) of the 66 unfit cases reflected testimony
from an expert or other witness. Public defenders had expert or other testimony
in 33% (2 of 6) of their cases, panel in 10% (5 out of 50), APD in 100% (four out of
four) and private attorneys in 17% (1 out of 6) of their cases.

e Edsel P. hearing: Eighty-three percent (5 of 6) of public defender cases in the
sample that resulted in transfer had an Edsel P. hearing, 70% (35 out of 50) of
panel attorney cases that were transferred had the hearing, all APD cases (4 out
of 4), and 83% (5 out of 6) private attorney cases.

Waiver or Submission of Fithess

In four of the 66 cases in the sample where the juvenile was transferred to adult court,
the attorney waived, conceded, or submitted fitness, essentially meaning that the
attorney did not advocate for his or her client at the fitness hearing. Three were panel
cases and one was a private attorney. The court brief filed in Appendix D is an example
of a panel case in which the attorney. submitted on fitness. Panel counsel in that case ‘
was found to have been constltutlonally meffectlve lt does not appear that thé CEO was

“notified or, if the CEO was notified, it does not appear that the CEO had any structure
that allowed for an action in response.

On the issue of waiver, the Public Defender and panel counsel view transfer cases
differently. The Office of the Public Defender has a policy that no public defender can
waive, stipulate or submit to transfer without full review up the entire chain of
command, to the Head Deputy.97 The Office could not recall an instance in which
approval was given for waiver, submission, or stipulation to transfer. Some panel
attorneys, in contrast, believe differently: 20% of the panel attorneys responding to the
survey indicated that conceding unfitness occasionally, sometimes, or often makes
sense for the client. Some of their comments include:

e “| prepare for a fitness hearing on each fitness case. However, there are times
when a hearing is not in my client’s best interest.”

% Not all court clerks recorded oral motions consistently so oral motions could not be accurately counted;
therefore, only written motions are included here. 17% (11 out of 66) cases included at least one written

motion.
" The policy is slightly different if the juvenile is 17.
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« “| have conceded unfitness 4 times in 36 years each time resulting in great benefit
to the client. But it should happen rarely and only when you are sure you are
doing the right thing.”

e “In a rare case, the circumstances may be that the client will be better off in adult
court.”

e & e Bl
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PART VII: National Standards and County Methods
for Specialized Training and Continuing Legal
Education; Evaluation, Supervision, Mentoring and
Support; Accountability and Quality Assurance; and
Compensation and Incentives

Response to motion item 1) d & e.:

“A review of the methods of specialized training, continuing legal education, supervision,
mentoring and support, evaluation, compensation/incentive systems, accountability, and
quality assurance employed by the Public Defender, the Alternate Public Defender, and
juvenile panel attorneys.”

“A review of the methods of specialized training, continuing legal education, supervision,
mentoring and support, evaluation, compensation/incentive systems, accountability, and
quality assurance recommended by national standards.”

Highlights

The County’s current contract with panel counsel does not allow panel counsel to
access court-paid investigators; panel counsel must pay for investigators from their
flat fee or they must find an investigator to work pro bono. National and state
standards state that the County should provide investigators for panel counsel.

Both panel attorneys and public defenders have annual training, but panel attorneys
are required to organize and pay for their training out of pocket, Standards state that
the County should ensure that training is available without cost to all counsel for

indigent defendants.

Because the County has not established a qualified oversight body for panel counsel,
substantive oversight, supervision, and quality control have been provided, if at all, by
the panel heads. This leads to inconsistency and an inability of the County to ensure

quality. It is also inconsistent with standards. In at least two instances, panel attorneys
have been constitutionally ineffective and either the County was not informed, or the
County was informed but had no structure that allowed for a response.
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Relying on the judges to provide oversight is problematic, lacks consistency, and is not |f
recommended.

Flat-fee contracts such as those used in Los Angeles are strongly criticized in California
and even barred by law in other states; since at least 2006 the State Bar has stated
that they should not be used.

In an effort to ensure quality of representation for juvenile defendants nationwide, the
American Bar Association (ABA), the National Legal Aid and Defenders Association
(NLADA), and the National Juvenile Defenders Center (NJDC), among others, have
promulgated national standards for training, supervision, compensation, evaluation and
quality control of juvenile attorneys. The NJDC has additionally identified a guiding set
of principles designed to provide an ethical framework for all juvenile defense
standards:*®

1. Juvenile defenders play a critical role in the fair administration of justice for
children; :

2. Juvenile defense is a specialized practlce anchored in juvenile- specnflc fraining
and practice skills; -

Juvenile defense requires zealous advocacy;

Juvenile defense requires competence and proficiency in-court rules and the law;

Juvenile defense requires legal representation that is individualized;

Juvenile defense requirés representation that is developmentally appropriate;

Juvenile defense is based on the clients’ expressed interests;

Juvenile defense requires that clients be meaningful participants in their

defense;

9. Juvenile defense includes counseling clients through the legal and extralegal
processes;

10. Juvenile defense includes ensuring that clients and their families are treated with
dignity and respect and that there is decorum in the courtroom;

11. Systemic barriers and deficiencies impair juvenile defenders’ abilities to provide
high-quality representation; and

12. Systemic barriers and deficiencies lead to disproportionate representation of
vulnerable, underserved populations at every contact with and stage of the
juvenile delinquency court process.99

0N O e W

% National Juvenile Defense Center, “Models for Change; Systems Reform in Juvenile Justice” at 9 (2012).
Available at http://nidc.info/wp—content/uploads/2013/09/NationaIJuveniIeDefenseStandardsZOlB.pdf
% National Juvenile Defense Center, “Models for Change; Systems Reform in Juvenile Justice” at 9 (2012).
Available at http://nidc.info/wp—content/uploads/2013/09/NationaIJuvenileDefenseStandardsZOl3.pdf

MARCH 1, 2016 FINAL
WARREN INSTITUTE ON LAW AND SOCIAL POLICY, UC BERKELEY SCHOOL OF LAW

REPORT TO THE LOS ANGELES CEQ AND AUDITOR/ CONTROLLER ON JUVENILE INDIGENT DEFENSE



Part VII: Training, Accountability, and Compensation

These guidelines and standards are necessary because, absent competent, diligent and
zealous advocacy, juveniles may face “increasingly negative consequences from an
arrest or court involvement, such as decreased educational and/or employment
opportunities, restrictions of access to public benefits and prlvnleges and compromised
immigration status, as well as placement in lifelong registries. e

California has adopted many of these same standards in the State Bar Guidelines on
Indigent Defense Delivery Systems.101 in addition, Los Angeles has its own standards,
documented in the Guidelines for Attorneys Representing Youth in the Los Angeles
Juvenile Delinquency Court.'%?

Specialized Training and Continuing Legal Education

Standards

The quality of juvenile representatlon is tied m Iarge part to the education and training
of the attorneys who appear in‘juvenile court.'® To “make certain that all parties
receive adequate representation, it is fundamentally important that attorneys have
adequate training before they begin practice in juvenile court and on a continuing basis
thereafter.” i

In the juvenile system, failure to develop competentjuvenlle attorneys often occurs
when there is a lack of recognltlon that Juvenlle defense is.a speualty that requwes
‘preparatlon and intensive tralnmg 105 counties and others responsible for |nd|gent
defense may improperly conflate the representation of children in delinquency
proceedings with the distinct, but equally important, representation of adults in criminal

100 niael Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 19 (2012). Available at http://njdc.info/wp-
content/uploads/2013/09/NationalJuvenileDefenseStandards2013 pdf

101 7 dministrative Office of the Courts, “Effective Representation of Children in Juvenile Delinquency
Court,” (2015) http://www.courts.ca. gov/documents/EffRepChildrenBro.pdf

102 The public Defender has not fully endorsed these Guidelines. The Guidelines, and the Public Defender’s
position, are more fully discussed in the last section of this report.

193 Advisory Committee Note, Standard 5.40(d)(4), California Rules of the Court (2015).

% Advisory Committee Note, Standard 5.40(d){4), California Rules of the Court (2015).

105 Nat’l Juvenile Def. Ctr. & Nat't Legal Aid & Def. Assoc., Ten Core Principals for Providing Quality
Delinquency Representation Through Public Defense Delivery Systems at 2 {2008). Available at
http://www.modelsforchange.net/publications/424; See also Judith B. Jones, Office of Juvenile Justice
and Delinquency Prevention, Juvenile Justice Bulletin: Access to Counsel (2004). Available at
https://www.ncjrs.sov/pdffiles 1/0jidp/204063.pdf
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proceedings.106 Moreover, juvenile defense has at times been viewed as a stepping-
stone to adult criminal defense. Instead, the NJDC and NLADA advocate that the “public
defense delivery system encourages experienced attorneys to provide delinquency
representation and strongly discourages use of delinquency representation as a training
assignment for new attorneys for future adult court. dad

Recent California law recognizes the critical need for qualified juvenile defenders:

It is essential that California’s juvenile delinquency defense attorneys
have the appropriate knowledge and skills needed to meet the demands
of this increasingly complex area of legal practice. Advances in brain
research demonstrate that children and adolescents do not possess the
same cognitive, emotional, decision-making, and behavioral capacities as
adults. Counsel must ensure that these differences are appropriately
recognized in the attorney-client relationship and defense of the case.'®

Competent juvenile representation requires counsel to “not only possess knowledge of
the law,” but also “to understand youth development and be able to interact effectively
with youth. 7109 This will likely require that attorneys establish community resources and
“develop relationships with local social service providers. »10 £yrthermore, counsel
must be cognizant of the various moral, economic, social, and political factors that play
into a-client’s particular situation. L “Juvenile defenders need to familiarize themselves
with key elements of a ’developmentally sound practlce in juvenile court, and be able-
to recognize, consxder and address how disabilities, trauma, and immaturity affect

105 \a'] Juvenile Def. Ctr. & Nat’l Legal Aid & Def. Assoc., Ten Core Principals for Providing Quality
Delinquency Representation Through Public Defense Delivery Systems at 2 (2008). Available at
hitp://www.modelsforchange.net/publications/424

107 Nat't Juvenile Def. Ctr. & Nat’l Legal Aid & Def. Assoc., Ten Core Principals for Providing Quality
Delinquency Representation Through Public Defense Delivery Systems at 2 (2008). Available at
http://www.modelsforchange.net/publications/424 . The need for training is echoed by the National
Council of Juvenile and Family Court Judges and the Pacific Juvenile Defense Center. National Council of
Juvenile and Family Court Judges, Key Principals for Improving Court Practice in Juvenile Delinquency
Cases (luly 2010), at http://www.ncifcj.org/resource-library/publications/key-principles-improving-court-
practice-juvenile-delinquency-cases. Pacific Juvenile Defense Center, Statement of Beliefs (2015);
http://www.pjdc.org/about/statement-of-beliefs/

198 AR 703, signed September 30, 2015.

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtmi?bill id=201520160AB703

199 Nat’] Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 22 {2012).

10 yat'i Juvenile Def. Ctr. & Models for Change, The Nat’l Juvenile Def. Standards at 22 (2012); see also
Instit. Of Jud. Admin. Am. Bar Assoc., Juvenile Justice Standards Annotated: A Balanced Approach at § 1.4,
70 (1996) (noting juvenile attorneys typically work with social worker and probation departments)
(Hereafter cited as Juvenile Justice Standards). Available at
https://www.ncjrs.gov/pdffiles1/ojjdp/166773.pdf
1 nat'] Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 22 (2012).
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youths’ behaviors, relationships, and perceptions of safety.”112 This means, for

example, that attorneys should be able to incorporate into their pretrial motions
knowledge of developmental immaturity and its influence on a client’s ability to
intelligently, knowingly, and voluntarily waive constitutional rights. Ke

With regard to entry-level training and qualifications, the NJDC has defined six core
competency areas for minimum proficiency in juvenile delinquency:

1. Counsel should be familiar with and utilize state juvenile delinquency
statutes, criminal statutes, case law rules of procedure, rules of evidence,
and rules of appellate procedure that impact juvenile practice;

24 Counsel should be knowledgeable about the key aspects of developmental

* science and other research that informs specific legal questions regarding
capacities in legal proceedings, amenability to treatment and culpability;
counsel should recognize when to consult experts;

Bk Counsel must be properly trained in effective adolescent interviewing
techniques;

4, Counsel must have training in the speuahzed skill of communicating with
young clientsina developmentally appropriate and effective manner;

5. Counsel should be up-to-date on the consequences of juvenile adjudication;
and '

B Counsel should be profluent with the operations of, and laws regardmg,

child- servmg institutions, in¢cluding schools, soualserwce agencies, and
mental health agencies.""!

The Cahforma State Bar, in its Guidelines on Indigent Defense Services Delivery Systems,
recommends that counsel “be experienced and not in an entry level position, [and] be
trained in the development, education, substance abuse and mental health of
youth[.]115 Absent any local rules, the court is responsible for establishing relevant
prerequisites for court-appointed attorneys and advocates in the juvenile court. The
court should “ensure that attorneys who appear in juvenile court have sufficient training
to perform their jobs competently, as follows: require that all court-appointed attorneys
meet minimum training and continuing legal education standards as a condition of their
appointment to juvenile court matters; and encourage the feaders of public law offices
that have responsibilities in juvenile court to require their attorneys who appear in

12 Nat’l Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 22 (2012) {quoting Marty Beyer,
Developmentally-Sound Practice in Family and Juvenile Court, Nev. LJ. 1215 (2006)).
13 Nav'l Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 23 (2012).

14 Nat’) Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 21-22 (2012).
115 crate Bar of California Guidelines on Indigent Defense Delivery Systems (2006) at 22;
www.calbar.ca.gov/portals/11/documents/indigent-services-guidelines.pdf
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juvenile court to have at least the same training and continuing legal education required
of court-appointed attorneys."116

With respect to ongoing training and continuing education, “the juvenile defender must
be clear about his or her role and be able to keep pace with the growing body of
scientific research and legal jurisprudence that applies directly to the representation of
children.”""” california Penal Code Section 987.2(c) requires that “[i]n counties that
utilize an assigned private counsel system . . as the method of appointing counsel in
cases where the public defender is unavailable, the county, the courts, or the local
county bar association working with the courts are encouraged to . .. seek to educate
those panel members through an approved training program.” The system should
“provide training resources free of charge to program a’ctorneys.”118

Regarding continuing legal education in particular, the American Bar Association does
not mandate a particular number of continuing legal education hours for juvenile
attorneys; whether to set a requirement of a particular amount of continuing legal
education hours to practice juvenile law (or any law) falls under the purview of each
state bar. In California, attorneys are required to complete 25 hours of MCLE (minimum
continuing legal education) every three years, four hours of which must be on ethics,
one hour of which must be on elimination of bias, and one hour of which must be on
competence (substance abuse or mental iliness). 19 The California State Bar does not
set separate requirements for criminal defense or juvenile delinquency attorneys, but
recommends that jurisdictions requwe formal training in addition to the MCLE 25 unit
' reqwrement The MCLE units may apply toward this reqmrement but “the local
jurisdiction may require more than 25 units and should also require some nexus to
.criminal law rather than only the MCLE’s generic unit reqwrements %

The County should note that, on September 30, 2015, Governor Brown signed AB 703
into law. AB 703 requires that, by July 1, 2016, the Judicial Council adopt new rules of
court to do the following:

(1) Establish minimum hours of training and education, or sufficient recent experience in
delinquency proceedings in which the attorney has demonstrated competence,
necessary in order to be appointed as counsel in delinquency proceedings. Training
hours that the State Bar has approved for Minimum Continuing Legal Education (MCLE)

8 standard 5.40(d)(1) and (2), California Rules of the Court.

117 National Juvenile Defense Center, “Models for Change; Systems Reform in Juvenile Justice” at 5(2012).
Available at http://njdc.info/wp—content/uploads/2013/09/NationaIJuveniIeDefenseStandard52013.pdf
112 crate Bar of California Guidelines on Indigent Defense Delivery Systems (2006). At 19.
www.calbar.ca.gov/portals/11/documents/indigent-services-guidelines.pdf

% http://mcle.calbar.ca.gov/Attorneys/Requirements.aspx

120 he State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 15.
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credit shall be counted toward the MCLE hours required of all attorneys by the State
Bar.

(2) Establish required training areas that may include, but are not limited to, an
overview of juvenile delinquency law and procedure, child and adolescent development,
special education, competence and mental health issues, counsel’s ethical duties,
advocacy in the post-dispositional phase, appellate issues, direct and collateral
consequences of court involvement for a minor, and securing effective rehabilitative
resources.

(3) Encourage public defender offices and agencies that provide representation in
proceedings under Sections 601 and 602 to provide training on juvenile delinquency
issues that the State Bar has approved for MCLE credit.

(4) Provide that attorneys practicing in juvenile delinquency courts shall be solely
responsible for compliance with the training and education requirements adopted
pursuant to this section.'?!

Looking forward, the County will need to consider how implementation of AB 703 will
be overseen as applied to panel counsel.

Public Defender Praétice and Compli_ance :

It is a concern that deputy-pubhc defenders are relatively inexperienced, as both the
NJCD and the NLADA ”encourage[] ‘experienced attorneys to provnde dehnquency
representation and strongly’ dlscourage[ ] use of delinquency representation as a
training assignment for new attorneys or future adult court. ke

However, the Office has a training structure designed to compensate for the attorneys’
relative inexperience. The deputy public defenders in the Juvenile Division cannot start
in the Juvenile Division but can transfer after two to three years of practice in adult
misdemeanor court. When the new attorneys arrive in the Juvenile Division they first

121 vvip://leginfo.legislature.ca.gov/faces/biliNavClient.xhtmi?bill id=201520160AB703

122 \av) Juvenile Def. Ctr. & Nat'l Legal Aid & Def. Assoc., Ten Core Principals for Providing Quality
Delinguency Representation Through Public Defense Delivery Systems at 2 (2008). Available at
http://www.modelsforchange.net/publications/424 . The need for training is echoed by the National
Council of Juvenile and Family Court Judges and the Pacific Juvenile Defense Center. National Council of
Juvenile and Family Court Judges, Key Principals for Improving Court Practice in Juvenile Delinquency
Cases (July 2010), at http://www.ncjfcj.org/resource- -library/publications/key-principles-improving-court-
practice-juvenile-delinquency-cases. Pacific Juvenile Defense Center, Statement of Beliefs (2015);
http://www.pjdc.org/about/statement-of-beliefs/
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observe for a few days with the DIC in that courthouse. On the third day they meet the
Head Deputy and have a full day of training with the appellate attorneys and the Head
Deputy in the downtown office. Training with the appellate attorneys includes the scope
of juvenile representation, hearing types, dynamics of juvenile court (including working
with parents), a brief introduction to adolescent development, immigration, collateral
consequences, adjudications, dispositions, 777 petitions, 778 petitions, strikes, priors,
and other subjects. Training with the Head Deputy includes protocols for critical
incidents, child abuse reporting, fitness cases, homicide cases, and file documentation
policy. It also includes training regarding file management, expected evaluations,
expectations regarding client visits, and the relationship with parents. See Appendix E
for a full description of the training provided by the appellate attorneys, the DICs and
the Head Deputies.

New attorneys then go to their branch courthouses, where a few weeks later they have
a follow-up full day of training with the same appellate attorneys and other speakers
covering many of the same subjects in greater detail, including fitness, immigration,
competency, confessions, adolescent development, sex cases, special education,
regional centers, resource attorneys, social workers, mental health courts, and strikes. A
new attorney is not permitted to handle a homicide case or a fitness case until at least
two months have passed satisfactorily. At the branch, the DIC continues with additional
training, including training in how to interview juvenile clients and case preparation
(experts, investigations, and motions).

For ongoing training, the Public Defender hosts.an annual seminar on juvenile defense
that is mandatory for all attorneys in the office and open to all Juvemle defense . _
attorneys outside of the Office. See Appendlx £ for the agendas from the last ten annual
seminars.

The Office offers monthly webinars on juvenile delinquency subjects such as
psychotropic medications, forensic examinations, forensic cellphone and GPS devices,
and internet and social media. The Office also provides additional follow-up trainings for
new attorneys, monthly in-person trainings that are offered within the particular
courthouse branches, and tours of juvenile facilities. In addition, the DICs, the social
workers, and the resource attorneys all meet monthly to review subjects of particular
interest; social workers and resource attorneys also attend the law trainings and each
others’ trainings. Past training topics have included effective report writing, hard to
place youth, common street drugs, IEPs, and educationally related mental health
services. Attorneys receive MCLE credits for most of these trainings as well as for the
annual seminar. See Appendix E for a list of the webinars offered in the last year, dates
and subjects of most recent trainings, meetings, and tours. These additional trainings
and webinars are not open to attorneys outside the Office. The annual seminar is open
to the defense bar and other public defender offices.
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The Juvenile Division recently hired a full-time trainer. She has been with the Office of
the Public Defender for over 13 years, recently as an appellate attorney specializing in
juvenile delinquency issues. It is expected that the Juvenile Division training program
will change and expand under this new leadership.

All attorneys in the office are required to comply with the requirements of the California
State Bar for minimum continuing legal education (MCLE). Both the annual public
defender training, and most of the internal monthly trainings, meet MCLE requirements
for public defender attorneys. The Public Defender does not make training mandatory
beyond its annual seminar and the MCLE requirements, but according to the Public
Defender most attorneys attend far more than the minimum MCLE amount each year.

Even with the training, however, the practice of rotating young attorneys through the
Juvenile Division was criticized by a few of the judges in the survey, including one who
stated:

Some public defenders spent more time on other needs of minors such as
education, special immigration status, and mental health. Institutional
representation can provide extra resources, including non-attorney personnel to
do this. The Public Defender’s Office-and the District Attorney’s Office both
need to be reformed as well. Juvenile is a rotating assignment resulting in
attorneys with little interest in the other aspects of the Juvenile system beyond
crime-and punishment. Representation should be institutional, lorig term, and
by attorneys with a real interest in juvenile law practice.

Panel Counsel Practice and Compliance

The contracts between the County and the panel attorneys do not specify any training
or entry requirements for new attorneys, and do not require any specific training or
continuing legal education. However, because panel counsel have all been practicing for
so long, they would almost certainly meet any minimum competency requirements set
by the County. The original RFP required five years of experience, and panel heads state
that they continue to adhere to those requirements despite the fact that those
requirements are not written into the contract.®

Although the County does not explicitly require any ongoing training, 90% of the panel
attorneys who responded to the survey indicated that they attend the Public Defender’s
annual seminar almost every year. In addition, the panel attorneys themselves host an
annual seminar (organized by the Sylmar panel head) that is open to all juvenile defense

123 The content of the original RFP could not be confirmed for all eight branches.
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attorneys. Agendas from the past few years’ panel seminars are attached in Appendix F.
Nearly all surveyed panel attorneys (87%) said they attend the annual panel seminar
almost every year. One panel head stated that they require attorneys in that branch to
attend the annual panel seminar, the annual Public Defender seminar, or both. Other
panel heads indicated their belief that the attorneys in their branch were experienced
enough to monitor their own training.

When asked how they kept abreast of new laws and duties, the most common methods
were the Public Defender training, newsletters and journals, and the annual panel
seminar. One panel head emphasized a listserv available to panel attorneys, but only 11
of the 31 attorneys in the survey identified the listserv as a primary means used to stay
current on changing laws and duties.

It is a concern that panel attorneys have to pay to attend the annual Public Defender
training. The fact that the County does not cover the cost for panel attorneys to attend
training — or make training available free of charge for panel attorneys — conflicts with
standards because the County does not “provide training resources free of charge to
program attorneys.”124 Instead, panel attorneys are required to create and pay for their
own training out of their flat-fee payments, putting panel attorneys in the position of
having to choose between attending the annual training, and being compensated for
their work with clients. :

As with p"_t'Jblic defenders (and all attorneys), panel attorneys must comply with the
MCLE requireme_ht_s of the State Bar, which is 25 hours over three years. The County
does not impose any additional continuing legal education requirements on panel
counsel, nor does the County require or provide any specialized continuing legal
education. The panel’s annual training seminar provides six hours of MCLE each year.

More critically, the issue of specialized training both for entry into the panel system and
for ongoing training is going to become more important as the panel attorneys retire or
leave juvenile practice. More than half (58%) of the panel attorneys indicated that they
expected to retire or leave the panel in less than ten years, and 17% indicated that they
expected to leave in less than five years. The County currently has no system to review
or evaluate new attorneys who wish to join the panel, nor does the County have any
person who would be able to substantively evaluate the performance and capacities of
entering or existing panel counsel. As this group of panel attorneys heads toward
retirement it will become critical that the County consider how it will ensure that new
attorneys are qualified to represent juveniles in delinquency court.

124 g1 ote Bar of California Guidelines on Indigent Defense Delivery Systems (2006). At 19.
www.calbar.ca.gov/portaIs/ll/documents/indigent—services—guidelines.p_chc
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Finally, in light of the passage of AB 703, the County will need to develop a structure to
ensure that panel attorneys comply with new standards once they are developed. The
County does not currently have any such structure.

Supervision, Evaluation, Mentoring, and Supnort125

Standards

Indigent defense structures and delivery systems include institutional public defender
offices, assigned counsel, conflict counsel, law school clinicians, and non-profit law
centers. The nature of these systems will impact the content and the type of attorney
supervision that is appropriate.126 The fact that panel counsel are independent does not
mean that supervision is irrelevant; the American Bar Association recommends that all
indigent defense attorneys be “supervised and systematically reviewed for quality and
efficiency according to nationally and locally adopted standards.”*?’

The State Bar states that the County “shall establish written procedures,.using uniform
standards, to periodically monitor and accurately assess the performance of its
attorneys.”128 When looking to contract or independent providers of indigent defense,
“[s]uch evaluations cannot be identical to those of supervisors of employees because of
assigned counsels’ status as independent contractors”'?® but supervision is still a
requirement. 0 P e :

Altho.ugh_.judiciél evalua‘tion,can' be a component of County supervision, the American
Bar As'soAciationvstrongly recommends that supervision of counsel th lie solely within -
the judiciary to maintain the independence of counsel and to allow counsel to advocate
for their clients. “The public defense function should be independent from political
influence and subject to judicial supervision only in the same manner and to the same
extent as retained counsel.”**

Whatever the structure of the indigent defense system, a supervisor “provide[s]
leadership and ensure[s] that counsel is able to effectively offer the most competent,

125 pyaluation is a component of both supervision and quality assurance and, therefore, it appears in both
sections.

126 2+'| Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 144 (2012).

127 s merican Bar Association, ABA Ten Principles of a Public Defense Delivery System with Commentary
(2002) (Principle 10).

128 ¢4 +te Bar of California Guidelines on Indigent Defense Delivery Systems (2006) at 16

129 o1 ove Bar of California Guidelines on Indigent Defense Delivery Systems (2006) at 16

130 A erican Bar Association, ABA Ten Principles of a Public Defense Delivery System with Commentary

(2002}. (Principle 1.)
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diligent, and zealous representation possible to protect the client’s procedural and
substantive rights."131 This means ensuring that:

a. Counsel has regular and ongoing opportunities to receive relevant and
specialized training and leadership development;

b. Counsel’s skills and abilities are a proper match with the number and complexity
of cases assigned;

c. Counsel receives interactive and timely feedback in the form of leadership,
coaching, training, role-playing, mentoring, and other support;
Counsel has access to investigative and other critical resources; and
Counsel has back-up and support when systemic barriers interfere or conflict
with counsel’s duties to clients and undermine his or her role. 52

To comply with the above-mentioned list, supervisors should construct an environment
that nurtures respect for juvenile defense and “supports zealous defense for youth. i
This allows the attorney under supervision to “withstand court challenges and provide
competent, diligent, and zealous legal advocacy for the client.”'®* Moreover, in the
event that “the role of the juvenile defender is questioned or maligned, or when system
stakeholders attempt to penalize defense counsel, or their chents for appropriate
zealous advocacy, a supervisor is charged with intervening.’ % »

To promote effective representation, supervisors are expected to provide both formal
and lnformal Iearnlng opportunities. 196 Of critical importance are training opportunmes
that (1) lnform counsel regarding changes in the law, (2) allow practlce in‘lawyering
SkI”S (3) inform counsel regarding advancement in developmental science and other
areas of adolescent development (4) hlghhght changes in client demographics,
including historically marginalized populations, and (5) dISCUSS rehabilitative and
community-based services and the means to access them.'®” National standards also
recommend that a supervisor in juvenile indigent defense ensures that, among other
things, counsel has access to investigative and other critical resources. 158

Supervisors “should develop written standards and consistent formal methods of
review.”'®® They should create stop-gap measures that provide counsel with assistance

131 \at’l Juvenile Def. Ctr., The Nat’'l Juvenile Def. Standards at 144 (2012).

)
132 \av'] Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 144 (2012).
133 Nat’l Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 144 (2012).
Nat’l Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 144 (2012).
Nat’| Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 144 (2012).
136 Nat’] Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 145 (2012).
37 Nat’| Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 145 (2012).
138 Nat’l Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 144 (2012).
139 Nat’] Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 146 (2012).

134

235
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when needed,® and there should be systems in place where the supervisor provides
regular and timely feedback.'*" “[S]upervisors should seek to promote an office culture
in which counsel feels comfortable seeking guidance from colleagues as well as
supervisors. »142 4Tha evaluation system must clearly articulate performance
expectations and afford counsel feedback regarding performance. o

The County’s Guidelines also address supervision. They adopt the NJDC Standards and
emphasize that supervisors must: (1) “provide leadership and ensure that counsel is
able to effectively offer the most competent, diligent, and zealous representation,” (2)
“ansure that counsel has regular and ongoing opportunities to receive relevant and
specialized training and leadership development,” (3) “ensure that counsel’s skills and
abilities are a proper match with the number and complexity of the cases assigned,” and
(4) “ensure that counsel has access to investigative and other critical resources.”'**

Finally, concerning mentoring, neither national nor state standards require it. However,
"for lawyers facing [ ] difficult situations, having an experienced mentor to consult can
make all the difference in whether they succeed or fail in the profession, and . . .
whether they have a satisfying ora dlsappomtmg career. i

Public Defender Practice and Compliance

The Publlc Defender, as a structured County department, buxlds supervnsnon mentoring
and support into the Office. In an attorney’s first two months, they are observed
regularly by the supervising DIC while they interview their clients, meet Wlth family,
appear in court, litigate motions and argue at hearmgs The DIC then writes a memo
recording his or her evaluation for the Head Deputy; the attorney’s performance must
be satisfactory.

All public defenders are formally evaluated annually, consistent with County
requirements. In addition, anyone who is promoted (from a Deputy Public Defender Ii to
a Deputy Public Defender IIl, for example) has a mandatory six month probation period,
and he or she is evaluated during that six month period in addition to the annual
evaluations. Performance evaluations are performed consistent with the Attorney
Performance Standards dated February 8, 2010. The standards differentiate the

140 Nat'l Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 146 (2012).

141 Nat’l Juvenile Def. Ctr., The Nat’} Juvenile Def. Standards at 146 (2012).

142 Nat'l Juvenile Def. Ctr., The Nat'l Juvenile Def. Standards at 146 (2012).

143 Nat'l Juvenile Def. Ctr., The Nat'l Juvenile Def. Standards at 146 (2012).

144 Guidelines for Attorneys Representing Youth in the Los Angeles Juvenile Delinquency Court, p. 85.
145 Fujie, Holly, State Bar of California. “Mentoring: Now more than ever.” California Bar Journal (May
2009). Available at
http://archive.ca|bar.ca.gov/%SCArchive.aspx?articleId:95444&categoryld=95319&month=5&year=2009
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Part VII: Training, Accountability, and Compensation

evaluation criteria for supervisors, but all attorneys including supervisors are evaluated
for technical skills. For supervisors, the categories are preparation and knowledge,
advocacy, attitude, adaptability and productivity, effectiveness of personal interactions,
and supervisory skills. For other attorneys, the categories are advocacy and
communication skills (client relations, courtroom effectiveness, case negotiations and
sentencing skills), case analysis and preparation skills (legal analysis, research and
writing, effective use of investigators, paralegals, experts and witnesses, work habits
and organization), and role attitude and experiences (experience, professional relations
and role attitude as defense attorney, compliance with policies and procedures, role
attitude as public defender, assignment flexibility and leadership). See Appendix G fora
copy of the February 8, 2010 Standards.

Panel Counsel Practice and Compliance

The current panel counsel structure lacks an overriding supervision and evaluation
mechanism. The only substantive supervision comes from the panel heads themselves.
One panel head in particular stated that he/she actively supervises the attorneys in
his/her branch, and provides training and coordination. Other panel heads, however,
stated that the attorneys in their branches were highly experienced attorneys who do
not need supervision. All panel heads stated that the attorneys support each otherand
contact each other with questions. Some panel heads contend that the County does not
" need to evaluate them because they have sufficient experience to render evaluation
unnecessary. Indeed; in three of the contracts the panel heads negotlated a provision
that may to prevent the County from takmg action in response toa negative evaluation.

The County is ultimately responsible for ensuring that all indigent defense counsel are
serving their clients competently and zealously. The County is effectively the supervisor
until it designates another agency or group to provide qualified and substantive
supervision and evaluation, and provides adequate funding to do so.

Relying on the panel heads to self-supervise is not recommended. The panel heads are
also representing indigent juveniles on behalf of the County, and there is no mechanism
to supervise or evaluate the panel heads themselves. Moreover, there is no feedback
mechanism that would allow the County to ascertain whether or not the panel heads
are adequately supervising the attorneys in the branch, or whether they are performing

: . 4
any supervisory function at L,

8 One panel head stated that they supervise their attorneys. Other panel heads contend that
supervision, to the extent it is necessary, is provided by the judges. Supervision by judges is addressed in
the next section.
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The contracts do place some degree of supervisory or evaluative authority in the CEO’s
office, and it appears that up until 2006 the CEO’s office surveyed the delinquency court
judges about the panel counsel on a semi-regular basis. However, the survey was not
anonymous and the judges’ names were used when their comments were reported back
to the panel heads. Since the panel heads and the judges have close relationships, and
since they continue to see each other on a regular basis, it is possible that the non-
anonymous survey did not elicit the judges’ full and honest responses and was therefore
an ineffective quality control mechanism. It does not appear that any further
substantive evaluation or supervision was done until Fall 2014, when the CEO audited
each panel heads’ compliance with the contract. This audit, however, was limited to
administrative compliance with the contract terms.

in addition, the County does not provide a structured and knowledgeable intermediary
or supervisor to oversee the panel attorneys and as a result there is no one available to
support the panel attorneys in the event of court challenges, or if “the role of the
juvenile defender is questioned or maligned, or when system stakeholders attempt to
penalize defense counsel, or their clients, for appropriate zealous advocacy.”147 There is
also no outside intermediary tasked with advocating for resources, leaving it to the
panel heads to advocate for themselves. Their ability to advocate, however, is limited by
the fact that they are relying on the County for their continued income.

One of the judges comhiented.that, to the best of their recollection, it was anly public
defenders or retained counsel who had challenged a particular judge through Civil Code "
Section 170.6. Panel counsel, to this judge’s recollection, have not made such

challenges. Thisjudgé commented that, in an adversarial sy}ste_?n that depends on
counsel to fully advocate for his or her client even at the expense of the relationship -
with the judge, failure to challenge a judge in appropriate circumstances is exceedingly
troublesome.

Evaluation, Accountability, and Quality Assurance

Standards

A strong evaluation system will achieve accountability and quality assurance. Evaluation,
accountability, and quality assurance are all related, as the system needs evaluation to
ensure both accountability and quality. Thus the California State Bar recommends that
within any indigent defense system, whether institutional, contract, private, or
otherwise, “there should exist a mechanism whereby the quality of representation

147 Nat’l Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 144 (2012).
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provided by indigent defense providers is monitored and accurately assessed,
employing uniform standards. wlic

For a county-based office such as the Public Defender, to effectively evaluate their staff
attorneys and ensure accountability and quality, supervisors should “promulgate, adopt,
and implement performance standards or guidelines based on best practices.”149 “An
institutional defender should provide a continuous, interactive system whereby
mentors, supervisors and managers provide assessment, feedback, documentation,
remediation and other functions to ensure that the quality of service being provided is

assured.” %0

With respect to contract and assigned attorneys, the State Bar states that “each
jurisdiction shall establish operating rules which promote the overall quality of indigent
representation”151 for those contract and assigned attorneys.

Accountability and quality should be monitored in part by the manner in which the
contract is awarded and by inserting provisions in the contract that demand high quality
representation. The appointment process for contract attorneys “should never be ad
hoc, but should be according to a coordinated plan directed by a full-time administrator
who is also an attorney familiar with the varied requirements of practice in the
jurisdiction. v152 “An Administrator and/or Board of Governors should oversee the
assigned counsel system Because of the possibility of conflict, or the appearance of
conflict, the administrator should not be allowed to maintaina pnvate criminal law
practice. 158 The salaried administrator should also have a budget to manage the pnvate
attorneys, support high performance, and provide quahty oversight mcludmg an appeals
process if necessary. 154

The American Bar Association and the National Legal Aid and Defenders Association
have promulgated general standards for contract systems that are relevant to
evaluation and quality assurance. Though not specific to the juvenile law system, the
ABA standards and the NLADA Guidelines provide an overview of an effective contract

148 116 State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 14.
149 Nat'] Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 146 (2012).

159 The State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 17.
151 1he State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 14.
132 A merican Bar Association, ABA Ten Principles of a Public Defense Delivery System with Commentary
(2002).

33 State Bar of Caleorma Guidelines on Indigent Defense Delivery Systems (2006) at 36.
www.calbar.ca.gov/portals/11/documents/indigent-services-guidelines.pdf

154 o1 ote Bar of California Guidelines on Indigent Defense Delivery Systems (2006) at 39.
www.calbar.ca.gov/portals/11/documents/indigent-services-guidelines.pdf
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system. The two organizations contain the following common standards for
contracting:155

1. Contracts should ensure quality of representation (ABA Standard 5-3.1; NLADA
Guidelines 111-8). One recommended way of ensuring quality of representation is
to refuse to award a contract on the basis of cost (ABA Standard 5-3.1; NLADA
Guideline IV-3).

2. The professional independence of all indigent defense delivery systems,
including contractor systems, should be maintained by creating an independent
organization such as a board of trustees or policy board to administer and award
contracts (ABA Standard 5-3.2(b); NLADA Guideline I1I-1).

3. Contracts should not contain provisions that create conflicts of interest between
the contractor and clients (ABA Standard 5-3.2(c); NLADA Guideline 1l-13).
Among the potential conflicts addressed are forcing contractors to choose either
paying for investigation, expert, transcription, and other services or forgoing
these services by not including them in the contract; failing to ensure that the
contract’s mechanism for addressing conflict cases does not act as a financial
disincentive for withdrawing; and inducing an attorney to waive a client’s rights
for reasons not related to a client’s best interests (ABA Standard 5-3.3(b)(vii)(x);
NLADA Guideline 11t-13).

4. To avoid situations in which lawyers or law firms are awarded contracts and
delegate responsibility to mexpenenced assocnates contracts should include
identification of attorneys who will perform legal representatmn under“che
contract and prohibition of substltutlon of counsel'without priof approval (ABA
Standard 5-5.3(iv)).

5. Contracts should include allowable workloads for individual attorneys and
measures to address excessive workload (ABA Standard 5-3.3(b)(v); NLADA
Guidelines 111-6 and 111-12).%°°

6. Contracts should include provisions for supervision, evaluation, training and
professional development (ABA Standard 5-3.3(b)(xi); NLADA Guidelines Il1-6 and
1-7).

7. Contracts should include the grounds for termination of a contract (ABA
Standard 5-3.3(b)(xv); NLADA Guidelines l1I-4 and 1lI-5).

*5 For a list of standards promulgated by the ABA, see The Am. Bar Assoc., Providing Defense Services

(2015),
www.americanbar. org/publlcat|ons/crrmmal_1ust|ce section_archive/crimjust_standards_defsvcs_blk.ht

ml
156 ~5seloads are not addressed in this report, but acceptable caseloads are addressed in great detail in
the ABA’s Ten Principles, in the ABA’s Juvenile Justice Standards,, by the American Council of Chief

Defenders, and others.
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Also for contract or assigned systems, “each jurisdiction should maintain a written
complaint procedure for complaints made against an attorney who is providing indigent
legal representation,” and maintain documented procedures for resolving those
complaints, as well as a sanction system.157

Finally, each jurisdiction should include a written evaluation system which may include
input from judges, prosecutors, and other members of the defense bar. The system
should include having a qualified and experienced person or committee review
significant law and motion work, and having a qualified and experienced person or
committee make a productivity evaluation based on the number of cases handled or

handling of difficult cases. '%®

Public Defender Practice and Compliance

As an institutional provider of indigent defense, the Public Defender is responsible for
the evaluation and quality control of its employees. The Public Defender’s evaluation
systems, discussed earlier, appear to comply with standards. The Office has
promulgated performance standards and guidelines based on best practices and

~ provides a continuous, interactive system whereby supervisoré and managers provide
assessment, feedback, documentation, remediation and other functions to ensure that

the quality of service being provided is assured.
' panel Counsel Practice and Compliance

The County’s current panel cbunsel structure lacks a number of the features
recommended by Aational and state standards. Specifically, the County has:

e No mechanism to assess the quality of representation using uniform standards.

e No articulated performance standards or guidelines based on best practices. No
specificity about what will be monitored. No cohesive set of quality standards.

e No full-time administrator who is also an attorney familiar with the varied
requirements of practice in the jurisdiction.

e No substantive oversight by a qualified independent administrator or Board.

e No system for evaluation that allows for qualified and experienced review of panel
attorneys’ work.

157 The State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 16.
158 T4 e State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 17.
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e Any substantive oversight that does exist is performed by the panel heads, who
themselves are panel members and who therefore raise the possibility or
appearance of conflict. The panel heads are either uncompensated for this work or
they are compensated only by taking a portion of the other attorneys’ flat fees,
which is in itself problematic.

e No budget to manage the panel counsel, support high performance, and provide
quality oversight including an appeals process if necessary.

e Contracts that create conflicts of interest by requiring attorneys to pay for
investigators and their own training out of their flat fee (this issue is more fully
discussed in the incentives section below).

e Contracts that do not identify the attorneys, and no provision requiring
notification or approval for substitution of panel counsel in the branch.

e No contract provisions defining supervision, evaluation, training,-and professional
development.

 No written complaint procedure for complaints made against a panel attorney. No
means by which judges or clients can express dissatisfaction. No process for
complaints, v‘re\'/iew, sanctions, or appeals. No consequences in the event that an

“evaluation reveals deficient performance. ' <

e No means ,b‘y which panel heads themselves are subject to quality assurance.

o No requirement that the County be notified in the event that a court finds that a
panel attorney has provided ineffective assistance of counsel.

e Oversight that has been limited to compliance with billing requirements and
invoicing procedures.

e Group contracts that, in the words of one of the judges responding to the survey,
“mean that we have to take the good with the bad.”

Panel heads respond that they monitor their own quality, and that the judges notify
them if one of the panel lawyers is below standards. This structure is not recommended
and does not comply with the recommendation of the American Bar Association that
supervision of defense counsel not lie within the judiciary in order to maintain the

MARCH 1, 2016 FINAL
WARREN INSTITUTE ON LAW AND SOCIAL POLICY, UC BERKELEY SCHOOL OF LAW

REPORT TO THE LOS ANGELES CEO AND AUDITOR/ CONTROLLER ON JUVENILE INDIGENT DEFENSE 82



Part VII: Training, Accountability, and Compensation

independence of counsel, and so that counsel can fully advocate for their clients
without worrying about their job security.159

In addition, while it is true that, over the past twenty years, ona few occasions the
judges have reached out to the panel heads with concerns about a particular panel
attorney, and the panel heads have acted to rectify the situation, this informal system
lacks consistency and is inherently problematic. The system is entirely dependent on the
longevity of the panel heads and judges, and the trust relationships they develop with
each other. If a particular judge does not feel comfortable expressing a concern to the
panel head, the system fails. It also provides no way for the judges to express concern
about the panel heads themselves; if the judge has a concern about the panel head,
there is no qualified individual with authority to whom the judge can express the
concern.

This informal process is also generally most effective only at the margins, in those very
rare situations where the unacceptable behavior is so glaring that no judge could be
faulted for raising the issue. If the behavior is detrimental to the client but not so
extreme, the judge may not be comfortable raising the concern, and the system fails.

Finally, the fact that the behavior had to be pointed out by the judges, and had not been
caught by the panel heads prior to the judges’ interference, itself represents a failure of
the informal quality control system. Panel heads contend that they supervise the
attorneys in their branches, but in the examples given the panel heads were unaware of
the attorneys’:unacceptable behavior until notified by the judge.

159 American Bar Association, ABA Ten Principles of a Public Defense Delivery System with Commentary
(2002). {Principle 1.)
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Alternate Public Defender

The APD is similar to the Public Defender for training, supervision, evaluation, and quality
sssurance because it has an institutional structure. The APD's system for staff performance
monitoring and evaluation is similar to the Public Defender's, as all APD attorneys are also

County employees.

Like the Public Defender, the APD has a full training and supervision program for new defense
attorneys. When a new attorney has started working with the existing juvenile attorneys,
even if that new attorney has many years of adult experience, the new attorney has been
required to train with one of the existing attorneys to ensure up to date knowledge and
compliance with all current juvenile expectations. The APD does not place new or
inexperienced attorneys in the Juvenile Division.

Attorneys assigned to the APD Juvenile Division attend a two day training session on juvenile
issues presented by an experienced APD juvenile practitioner. Training for all APD juvenile
attorneys on a variety of juvenile issues is provided on a periodic basis.

The three attorneys, a paralegal, and the supervisor in the Juvenile Division attend the annual
Public Defender training every year (one of them used to be a presenter at that training), and
most years they also present at other statewide and national training.

Although its Juvenile Division is small, the attorneys mentor and support each other. They
have a system for brainstorming and working together, often based around an APD binder
containing one tab for each of the 33 areas about which juvenile attorneys should have
knowledge, identified in the County's Guidelines for Attorneys Representing Youth In the Los
Angeles luvenile Delinquency Court.'®

160ha areas are: child welfare services and entitlements, child and adolescent development, competency
and capacity, mental health issues, communicating and building attorney-youth relationships with
adolescents, administrative appeals, community-based treatment, resources and programs, counsel’s role
in treatment and problem solving courts, confidentiality rules in juvenile court,, dependency court/abuse
and neglect process, Section 241.1 process, diversionary programs, addiction and substance abuse, ethical
issues and considerations, gender-specific programming, immigration, racial, ethnic and cultural
understanding, role of parent or guardians and other caregivers, sexual orientation and gender identity
awareness, transfer to adult court and waiver hearings, education issues, indian Child Welfare Act, ocal
resources including out of home placements and funding streams, Probation Department policy, duties
and mandates, child support and its implications, record sealing, writs, appeals, modification or court
orders, violation/revocation hearings, transitional services for youth, collateral consequences and
proceedings that may impact the youth, Rule of Court 5.663, local and state juvenile institutions, using
experts and consultants, and use of psychotropic medication and protocols related thereto.
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Compensation/Incentive Systems

Standards

Adequate compensation for indigent defense attorneys is critical: “Lawyers participating
in juvenile court matters, whether retained or appointed, are entitled to reasonable
compensation for time and services performed according to prevailing professional
standards.”'®' The California Rules of Court look to local presiding juvenile judges to
guide parity in pay. Presiding judges, in “conjunction with other leaders in the legal
community, ensure that attorneys appointed in the juvenile court are compensated in a
manner equivalent to attorneys appointed by the court in other types of cases.” %2
“Compensation for the legal work in the juvenile court should reflect the importance of
this work.” %

With respect to assigned counsel and contract systems for indigent defense,
“[r]easonable compensation should be provided to appointed attorneys in assigned
counsel and contract indigent defense systems.”164 Of particular importance is that
“[r]ates of compensation should be-sufficient to assure effective assistance of
counsel.”® “[1]n no event should the net hourly compensation for assigned counsel be:
less than the aggregate hourly compensation of an institutional defender of the same
level of skill and experience.”'®® ' '

The, lack of parity of compensation among indigent juvenile defense attorneys,
prosecutors, and adult defense attorneys is well recognized.'®’ Moreover, “fees paid to
attorneys appearing:in juvenile court are sometimes less than the fees paid to attorneys
doing other legal work. Such a paymen't'é‘.chem'e demeans the work of the juveni'le court, .
leading many to believe that such work s less important."168

161 1stit. Of Jud. Admin. Am. Bar Assoc., Juvenile Justice Standards Annotated: A Balanced Approach at §
2.1(b)(i), pg 71 {1996).

162 standard 5.40(c)(4), California Rules of the Court (2015).

182 Advisory Committee Note, Standard 5.40(c)(4), California Rules of the Court (2015).

163 gy andard 5.40(c)(4), California Rules of the Court (2015).

164 11 o State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 32. In
addition, California Penal Code Sections 987.2 and 987.3 guide the Court in appointing panel counsel, and
require that court-appointed attorneys receive reasonable compensation and necessary expenses. The
following factors should be considered in awarding compensation to appointed counsel in criminal cases
under these sections of the Penal Code: (1) Customary fees in the community for similar services by
privately retained counsel; (2) time and labor required; (3) difficulty of the defense; (4) novelty or
uncertainty of the law; (5) degree of professional ability, skill and experience required; and (6)
professional character, qualification and standing of the attorney.

165 -1 o State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 32.
16 The State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 32.
167 Nat’] Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 163 (2012).

8 A dvisory Committee Note, Rule 5.40(c)(4), California Rules of the Court (2015).
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Flat Fee Contracts

National standards and recommendations are uniform in their disapproval of flat fee
contracts such as that used by the County. A flat fee “does not link attorney time and
effort to the level of remuneration,” and in so doing, “encourages attorneys to do what
is most profitable for them and what is efficient for the system but not what is in the
best interests of clients.” '®® For this reason and others, both the American Bar
Association and the California State Bar strongly disapprove of flat-fee contracts.

According to the California State Bar, “fixed-period, bulk or flat rates should not be
utilized unless based on reliable statistical caseload data, and only in conjunction with a
method, specified in the contract, for increasing compensation to account for increases
in caseload size or the cost of defending extraordinary cases. 170 Similarly, the American
Bar Association states that “contracts with private attorneys for public defense services
should never be let primarily on the basis of cost; they should specify performance
requirements and the anticipated workload, provide an overflow or funding mechanism
~ for excess, unusual, or complex cases, and separately fund expert, investigative and
other litigation support services.” ikl

Some states, such as South Dakota, lowa, and Idaho, have banned the use of flat fee
contracts for indigent defense. o * Others, such as Nevada and Michigan, have proposed
banning flat fees, or banning mcentlve systems such as that created by a flat- fee. lowa’s
‘reasoning is illustrative: There, the Supreme Court found that a flat fee capped at $1, 500
per appellate case would “substantially undermine the right of indigents to effective
_assistance of counsel.” The Court explained that “the low level of compensation
threatens the quality of indigent representation because of the perverse economic
incentives introduced into the criminal justice system. ... Low compensation pits a
lawyer’s economic interest ... against the interest of the client.”*”

189 The State Bar of California, Guidelines on Indigent Defense Services Delivery Systems (2006), at 34; see
also ABA Standards for Criminal Justice: Defense Function 136, Standard 5-2.4 (3d ed. 1992), available at
http://www.americanbar.org/publications/criminal justice section archive/crimjust_standards dfunc bl
kK.html#1.2

170 gtate Bar of California Guidelines on Indigent Defense Delivery Systems (2006) at 33.
www.calbar.ca.gov/portals/11/documents/indigent-services-guidelines.pdf

Y71 American Bar Association, ABA Ten Principles of a Public Defense Delivery System with Commentary
(2002) (Principal 8). '

172 ¢ \1th Dakota: https://uijs.sd.gov/media/firstcircuit/COURT_APPOINTED ATTORNEY FEES. pdf; lowa:
http://www.nlada.net/jseri/blog/gideon-alert-iowa-sct-finds-rigid-flat-fee-contracts-

%E2%80%S Csubstantially-undermine%E2%80%9D-right-coun; and Idaho:
https://legislature.idaho.gov/idstat/Titie19/T19CH8SECT19-859.htm

73 gimmons v. State Defender, 791 N.W. 2d 69 (lowa 2010).
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A report by the Department of Justice in 2000 found that “good contract systems cost
more per case than do public defender or assigned counsel programs. 174 Although the
number of research studies on flat-fee contracts is limited, the few that do exist show a
connection between low fees and actions taken (or not taken) by defense counsel. “One
study in Clark County, Washington, found the contracting system decreased the quality
of representation, reduced the number of cases taken to jury trials, increased guilty
pleas at first appearances, caused decline in motions to suppress and requests for
expert assistance, and caused an increase in complaints from defendants. Another study
found similar deficiencies in representation provided under a contracting system and
concluded that, over the long term, contracting would cost the state more than an
appointed counsel system.” .

Investigators

Both the American Bar Association and the NLADA recommend that contracts not
contain potential conflicts of interest between the contracting attorney and his or her
client; forcing the attorney to pay for an investigator out of his or her compensation is a
potential conflict that should be avoided. 178 gimilarly, the State Bar recommends that
investigators “should not operate as a charge against the indigent defense provider to
such an extent that the net persona| compensation to the defender is diminished.”*”’
“To provide effective representatron Juvenlle practitioners should be provided with the
necessary resources jncluding but not limited to ancillary services such as investigators,
social workers and other experts T‘hese services are essential in light of.the new
reqwrements |mposed upon Juvemle defenders to ensure that the ordered services are
being provrded wirg These gurdelmes were enacted in 2006'"® when the reqwrements
were new, but the County continues to renew contracts that prohrblt panel counsel

74 b ireau of Justice Assistance, Dep’t of Justice, Contracting for Indigent Defense Services at 17 (Aprit
2000) (noting several additional characteristics shared by effective contract systems, including
independent oversight and monitoring, limitations on the practice of law outside the contract, guidelines
on client contact and notification of appointment, and a mechanism for oversight and evaluation).
https://www.ncjrs.gov/pdffiles1/bja/181160.pdf

175 uGideon at 50: A Three Part Examination of Indigent Defense in America, Part |: Rationing Justice: The
Underfunding of Assigned Counsel Systems”, National Association of Criminal Defense Lawyers March
2013, citing Bureau of Justice Assistance, Contracting for Indigent Defense Services. at 10. (citing Lefstein,
Norman, Criminal Defense Services for the Poor: Methods and Programs for Providing Legal
Representation and the Need for Adequate Financing (1982), and Houlden, Pauline, and Steven Balkin,
Quality and Cost Comparisons of Private Bar Indigent Defense Systems: Contract v. Ordered Assigned
Counsel, Journal of Criminal Law and Criminology 76:176 (1985)).

176 ABA Standard 5-3.3(b){vii)(x); NLADA Guideline ili-13.

177 grate Bar of California Guidelines on Indigent Defense Delivery Systems (2006).
www.calbar.ca.gov/portals/11/documents/indigent-services-guidelines.pdf

178 ¢t ote Bar of California Guidelines on Indigent Defense Delivery Systems (2006) at 23;
www.calbar.ca.gov/portals/11/documents/indigent-services-guidelines.pdf

% confirmed in correspondence with the State Bar, July 2015.
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from accessing the court-paid investigators that are available to other attorneys for
indigent defendants.

The failure to provide investigators for panel counsel is particularly critical. A contract
that does not compensate attorneys for investigators creates “an inherent and
irraconcilable financial disincentive for a contract defender to investigate the case, [and]
creates an unacceptable conflict of interest.” "% Moreover, failure to provide
investigators can lead to findings of ineffective assistance of counsel, as “the failure to
investigate and interview a witness identified by the client or in documents obtained
during the course of discovery is one of the most frequent post-conviction claims of
ineffective assistance of counsel.”'®’

As discussed above, flat fee contracts are strongly discouraged, even barred in some
states and counties. In the event they are used, however, “flat-fee contracts in California
should separately reimburse the contracting attorneys for the expenses of adequate
investigation and needed experts."182

Public Defender Practice and Compliance

The Juvenile Division of the Office of the Public Defender is a County office; all attorneys
employed by the Public Defender are County employees. Salaries for public defender
attorneys and staff comply with County policies. The Public Defender’s policies
regarding compensation and incentives appear to conform to standards.

All payment structures have incentives and disincentives. A salary system (as opposed to
flat-fee or hourly) can theoretically result in a disincentive to resolve cases quickly. It has
also been alleged that the Public Defender’s evaluation system creates an incentive to
file motions or litigate cases even when a quick resolution would be possible; this has
been termed “promotion by motion.” The Public Defender responds that its supervision
and oversight system corrects against any abuses in the system, and that they resolve
cases as fast as they can, consistent with their obligation to protect their clients’ rights.
The Public Defender strongly denies that any attorney in the office would be permitted
to file a motion that was inappropriate or that did not have a basis in law.

A bigger concern, heard anecdotally and echoed by the judges in the survey, is the
inability of juvenile public defenders to advance within the Juvenile Division, thus

180~ lifornia Commission on the Fair Administration of Justice, Final Report, p. 94 (2006)
http://www.ccfaj.org/

181 Nat’] Juvenile Def. Ctr., The Nat’l Juvenile Def. Standards at 71 (2012).

182 ~.lifornia Commission on the Fair Administration of Justice, Final Report, p. 94 (2006)
http://www.ccfaj.org/
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creating an incentive for qualified juvenile defense attorneys to leave the division.
Attorneys who wish to be promoted often move back to the adult division or transfer to
APD, rather than stay in juvenile. This results in a loss of institutional knowledge and
experience.

Panel Counsel Practice and Compliance

National standards discourage the use of the flat-fee system and in the event that they
are utilized, it is recommended that contracting attorneys receive separate
compensation for investigators and needed experts. The County’s current juvenile panel
system is not in compliance with the aforementioned national standards.

Whatever the pay structure, the County also needs to ensure parity between juvenile
panel attorneys and other indigent defense providers. For example, indigent defense
providers in the County’s adult criminal court are compensated on an hourly basis, with
the hourly rate graduated by the type of case.' Juvenile cases could be structured ina
similar manner. : '

When asked an open-ended question about how the current panel and public defender
system could be improved, a number-of the judges commented on the low pay rate for
panel lawyers. Judicial comments.included:

.« ““Increase fees for attorneys handling the most difficult cases.””
' e “Paythem more.” - 3
° ”The system should be changed so more serious cases could be billed at a higher
rate and if the case-becomes more serious because of unanticipated problems’
like mental health issues then the attorney could bill the case according to the
work that went into resolving it.”

e “Paythem a living wage.”

e “The panel should be held to higher expectations and they should be paid to
meet those expectations.”

e “The flat fee system for payment of the panel needs to be changed to a system
that reflects the actual time spent by the attorneys. Investigation and other
ancillary costs need to be paid by the court separately and not negotiated into
the panel attorney compensation.”

e “Compensation. Money and time is always a factor when panel attorneys decide
to go to trial on a matter. It takes money to properly investigate a case and
prepare for trial.”

83 | 0s Angeles County Bar Association website, accessed September 25, 2015.
http://www.lacha.org/showpage.cfm?pageid=24
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Finally, because panel attorneys receive a payment for every petition, the system
arguably creates an incentive to register as many petitions as possible. Anecdotally,
investigation for this report uncovered allegations that a few panel attorneys have
requested that the Court and Probation proceed with a formal 777 violation petition
against a youth, rather than resolve a matter informally, so that the panel attorney
could invoice for the matter as a new petition. This would be a clear ethical violation
but it cannot be confirmed and thus is no more than an unsubstantiated rumor.
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Part VIII: County Comparisons

PART VIll: Compensation Models and Systems in
Other California Counties

Response to motion item 1) f.:

“A review of the compensation models and systems for juvenile indigent defense
contracts in other California counties.”

Highlights
Among the counties surveyed:

Los Angeles is the only county that does not make county-paid investigators available
to panel counsel.

Los Angeles is the only county that has no centralized mechanism for quality control.
It is the only county that contracts directly with private attorneys and does not fund a
qualified office or agency to monitor quality.

Los Angeles is the only county in which no experienced attorney or committee
provides supervision and oversight.

Los Angeles is the only county that compensates panel counsel with a uniform per-
case flat fee. In other counties, panel counsel are compensated by salary, on an hourly
basis, or via an event-based flat fee structure that provides for different flat fees for
different activities and different types of cases.

The juvenile indigent defense systems in the following ten counties were examined for

this section of the report:184

e Alameda e Sacramento

184 i = = & a P
Two additional counties, Riverside and Ventura, failed to return numerous calls, emails, and messages
and therefore are not included in the review.
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e Contra Costa e SanBernardino
e Fresno e San Diego

e Kern e San Joaquin

e Orange e SantaClara

Information about these selected counties was pulled from public websites, previous
reports and media coverage, and telephone interviews and emails with representatives
from each county. Where available, information was collected about the structure of
indigent defense systems; the nature and level of county oversight; compensation
structures and levels; and training. Below is a synthesis of the juvenile indigent defense
systems in this group of ten counties.

Indigent Defense Structures

In all ten counties, as in Los Angeles, the Office of the Public Defender represents
indigent youth if possible. The way in which the counties administer conflicts, however,
varies significantly (see Figure 23).

e Three of the ten counties (Alameda,185 Kern, and San Joaquin) assign all conflict
cases to individual panel attorneys through a panel system overseen by the local
Bar Association. : ' it

o Alameda has 32 delinquency panel attorneys who handle approxima'tely‘
450 cases a year, or about 14 cases per éttorhey.
o Kern has 10 to 12 delinquency panel attorneys who each handle 75 to 80
_cases a year. ' a
o San Joaquin has seven panel attorneys on the regular juvenile
delinquency rotation; each attorney gets between 35 and 60 cases a year.

e One county (Sacramento) has a county office called Conflict Criminal Defenders
(CCD) that provides attorneys when the Public Defender has a conflict. The
attorneys are members of the Bar Association’s Indigent Defense Panel; the
County (through the CCD) and the Bar Association operate through an MOU.

o Information about the number of juvenile delinquency panel attorneys
and their caseloads was unavailable.

e Three counties (Santa Clara, San Diego, and Contra Costa) have a county-run
Alternate Public Defender Office that handles the first level of conflict, and utilize
panel attorneys for any further conflicts.

85 Alameda County juvenile panel attorneys handle mostly felony cases. The Bar Association contracts out
the juvenile misdemeanor cases to the East Bay Children’s Law Office.
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o Santa Clara and San Diego manage those panel attorneys through a
County office.

= Santa Clara has three delinquency panel attorneys who each
handle between 110 and 145 cases a year.

» San Diego has six delinquency attorneys on the panel and the
office has about 300 to 400 open cases at a time; the number of
new cases per attorney per year was not available.

o Contra Costa uses a conflicts panel run by the Bar Association; each of
the Contra Costa panel attorneys receives between two and six cases a

year.

e Orange County has three privately run firms called Delinquency Contract
Attorneys (DCAs) for the first three conflicts if the Public Defender cannot take
the case. The primary DCA, called Juvenile Defenders, takes the largest share of
the conflicts. The DCAs act as Alternate Public Defender Offices except they
operate by contract with the County, not as internal County departments, so the
attorneys are not county employees. Any subsequent conflicts after the three
DCAs go to a court-administered delinquency conflicts panel staffed with 15
individual private attorneys. The private panel attorneys operate on four-year
contracts; approximately 150 to 200 cases a year are referred to the panel as a
whole so each private attorney gets 10 or 11 cases a year.

e The remammg two comparison counties (Fresno and San Bernardmo) have
contracts with.private law firms to handle alllevels of conflict. The private firms- .
are paid an annual fee by the counties and the panel attorneys working in those
law firms.are salaried employees of the firm. It should be noted that these types
of contracts for indigent defense are not recommended and have been subject
to strong criticism by prosecutors, defense attorneys, judges, academics and
stakeholders.'®

o In Fresno, one private firm holds the contract with the County. That firm
manages three separate groups of attorneys. The first level of conflict is
staffed by a group of three full-time attorneys; the second level is staffed
by a group of two full-time attorneys, and if there are further conflicts
they go to a rotating group of independent private panel attorneys. All
levels of conflict are accountable to the private law firm that holds the
contract with the County. Caseloads are unknown for all attorneys.

o San Bernardino similarly has one contract with a private firm. That firm
manages three small offices as well as a small panel of independent

1% gee e.g., California Commission on the Fair Administration of Justice;
http://www.ccfaj.org/documents/CCFAJFinalReport.pdf at 91 - 100 (2006).
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attorneys for further conflicts. The office that takes most of the conflicts
has three full-time attorneys. The number of attorneys in the second and
third conflict offices, and the number of panel attorneys, is unknown. The
Public Defender conflicts off 600 to 700 juvenile cases a year.

Figure 23. Administration of First Level of Conflict for Juveniles in Selected California

Counties
Bar Association APD Private Law Office
Panel Attorneys
Alameda Contra Costa Fresno
Kern San Diego San Bernardino
San Joaquin Santa Clara Orange
Sacramento

Santa Clara County Indigent Juvenile Defense: A Recent and Relevant Restructuring

In 2006 Santa Clara County commissioned an audit of its indigent defense system. At the time,
juvenile delinquency cases were handled first by the Public Defender and any conflicts went
to a panel run by the Legal Aid soclety.'® The auditors recommended that the least costly
way to provide indigent defense services was to assign all adult and juvenile cases to the
Public Defender; designate the Alternate Public Defender for conflicts; and then designate the
Legal Aid Society when a further conflict was present.'® It was anticipated that this system
would alsa increase case flow and quality of service.

As a result of this audit, In 2008 Santa Clara County restructured its juvenile indigent defense
system.'™ The Public Defender continues to have first assignment of all juvenile delinquency
cases. The APD is assigned juvenile cases when the Public Defender has a conflict. For any
further conflicts, the County established a new unit in the Office of County Counsel called the
independent Defense Counsel Office, allowing their contract with the Legal Ald Society to
expire. One year after the changes were implemented, the County began to see
improvements in the delivery of indigent defense services, '™

| -

87 The County’s APD did not handle juvenile cases.

18 “Management Audit of the Office of the Public Defender and Indigent Defense System of the County of
Santa Clara,” January 2007.
https://www.sccgov.org/sites/bos/Management%ZOAudit/Documents/PuincDefenderAudit.pdf

¥ Eebruary 26, 2008 Santa Clara County Office of the County Executive Press Release: “County to Bring
indigent Defense System In-house.” https://www.sccgov.org/sites/opa/nr/Documents/Indigent-Defense-
Sys-in_house-2008.pdf

%0 Eirst Year Report on Restructured Indigent Defense System.
http://www.sccgov.lqmz.com/Citizens/FiIeOpen.aspx?Type=4&ID=30244
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Qversight and Management

The comparison counties all have centralized mechanisms in place to ensure
accountability and quality. Los Angeles County does not have such mechanisms in place.
All ten have an attorney in a director or supervisory role who oversees the program or
office in charge of private or panel counsel, and four of those attorney supervisors are
former public defenders. This is consistent with a recent national review, which strongly
recommended that “at the trial level, the appointment, review, and re-appointment of [.
..] panel lawyers should be overseen by a committee of lawyers knowledgeable about
and committed to indigent defense[.]"191

Alameda

Alameda’s Criminal Court Appointed Attorneys Program is run through the Bar
Association. The Program is managed by a Director, an Administrator, and a billing
specialist. The Director is a former public defender. She is responsible for all daily
operations including appointments, record keeping, caseload monitoring, budget, and
the contract with the County. She answers to an Advisory Committee of five to 11
members, most of whom are experienced criminal defense attorneys. Advisory
Committee members serve two year terms. Together, the Director and the Advisory
Committee monitor quality assurance and evaluate panel members.

~ The Advisory Committee and the Director conduct confidential peer and judicial reviews
of panel members. They are not required to give notice and the reviews may occur at
éhy time. When there is an investigation into allegations of incompetence, the attorney
may be required to submit a written explanation or discuss it with the Committee or .
Director. Remedies include remedial training, mandated mentoring and oversight,
demoting class, suspension, and removal from the panel.

In 2014 Alameda started a panel counsel evaluation process; the new process was
partially in response to concerns that had arisen because panel attorneys were
remaining on the panel indefinitely. Within a year they went from 170 to 130 panel
attorneys (adult and juvenile); some of the loss was due to quality control and some was
due to natural attrition because attorneys chose not to continue on the panel in light of
the new requirement. The County is implementing a requirement that all panel
attorneys must be invited back on a yearly basis. The County has not yet determined the
frequency of future evaluations but is committed to more evaluations in the future.

¥ pederal Indigent Defense 2015: The Independent Imperative” at 9;
https://www.nacdl.org/federalindigentdefense2015/
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Alameda also enforces maximum caseload requirements for the panel attorneys’ total
caseloads. These caseload maximums include retained or other cases taken by the
attorney in addition to the conflict cases.

Kern

Kern County’s Indigent Defense Panel (IDP), managed through the Bar Association, is
overseen by an Administrator. The Administrator is a former IDP attorney with 20 years
of experience handling adult cases. For juvenile delinquency cases it is the court’s three
delinquency judges, not the IDP, who choose and appoint the individual panel attorneys
in cases that need counsel. All matters other than case assignment, including oversight,
complaints, and payment, are handled by the Administrator.

San Joaguin

The Bar Association panel in San Joaquin County is overseen by a Director and a
Coordinator. The Director is an attorney. The Coordinator started as a legal secretary in
a criminal law office and has been the Coordinator for 32 years. She.and another person
handle all the assignments and billing for the program. Panel attorneys are all in private
practice and they maintain their own system of conflicts. The Director and the -
Coordinator handle complaints and solicit input from the judges. The program also has a
review committee and a peer review process for attorneys about whom they receive
complaints:’ . ' i

Sacramento

The Conflict Criminal Defender Office (CCD) in Sacramento County provides oversight for
all panel attorneys. CCD is a County Department. The CCD and the Bar Association’s
Indigent Panel Committee work together through an MOU.

CCD has eight employees. The Executive Director and the Deputy Director are both
former lawyers. CCD is responsible for case assignments, trainings, and billings; CCD is
the point of contact for the courts. CCD and the Bar Association’s Indigent Defense
Panel Committee are jointly responsible for developing standards. Ensuring that the
panel attorneys meet those standards is largely up to the Bar Association’s Indigent
Panel Committee; the Bar Association also has an Education Committee and a Peer
Review Committee. Complaints about panel attorneys can be made to either the CCD or
the Bar Association.

Santa Clara
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Santa Clara County has an independent Defense Counsel Office housed within the Office
of County Counsel. The IDO Director is a former juvenile public defender. She was the
Juvenile Division Supervisor at the Public Defender’s Office. She provides on-site
administrative oversight, provides assistance to panel attorneys, and oversees the panel
to make sure they are informed of and are adhering to current and new policies. She is
directly involved in overseeing the panel counsel in day-to- day operations. Panel
attorneys are evaluated on their availability, responsiveness, case outcomes, client
relationships, and reputations with judges and prosecutors. The Director also oversees
and reviews the billing, and represents the panel attorneys in interactions with County

administration.

San Diego

Prior to 2009, San Diego had four offices charged with appointing counsel for indigent
defendants: the Public Defender, the Alternate Public Defender, the Office of Assigned
Counsel (OAC), and the Multiple Conflicts Office. In 2009 all four offices were
consolidated into the Office of the Public Defender, with glass walls/firewalls between
them. All four offices are under the general supervision of the Public Defender.

The Bar Association managed the panel from 1996 to 2009 but the OAC has managed
the six delinquency panel attorneys since the consolidation in 2009. The OACisrun by a
Director who is also an attorney. The Director is authorized by the Board of Supervisors
to enter into contracts with the panel attorneys. Although the PD is the overall
supervisor, there is an ethlcal glass wall between OAC and the PD, and they operate out
of different offices.

The Director is responsible for referrals and case assignment procedures, keeps program
records, continues development of policies, procedures, rules and regulations, and
develops statistical information and reports related to the program. Complaints are
investigated by the OAC Director who has the sole discretion to determine if the
complaint has merit or not and what action should be taken. The Director may appoint a
review committee to assist with the evaluation of the complaint at the request or
approval of the panel attorney under investigation.

Contra Costa

The Bar Association’s Criminal Conflicts Program oversees panel attorneys, both adult
and juvenile, in Contra Costa County. Adult and juvenile panel attorneys are combined,
possibly because the total number of cases going to panel attorneys is small. The
Director and Program Administrator of the Criminal Conflicts Program is an attorney.
The Director oversees case assignment, although a staff member handles the actual
assignment except in extremely complicated cases. A committee of eight attorneys
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determines eligibility and entry onto the panel. The committee also investigates
complaints by judicial officers and attorneys. The Director has discretion on how to
handle complaints from clients or unwritten complaints from attorneys.

Contra Costa County also has a monitoring attorney program where an attorney may be
assigned to monitor the legal representation of an appointed panel attorney in any case
where the best interests of the client and/or the Criminal Conflict Committee will be
served. In addition, panel members are subject to suspension, termination, or
reclassification anytime for any substantial violation of the panel rules, rules of
professional conduct, or disciplinary action by the Bar.

Orange County

Juvenile Defenders handle most of the conflicts in Orange County; it is a privately-run
office that holds a contract with the County. The head attorney at Juvenile Defenders -
manages and oversees the office, including the billing. He is a former juvenile public
defender and has been doing juvenile defense work for 35 years. All attorneys on staff
in the Juvenile Defenders offices are experienced; they have been working full-time in
juvenile delinquency for approximately 17 years. Oversight information was not
available for the other two contracted offices or for the independent panel attorneys. -
Juvenile Defenders estimated that the Public Defender and Juvenile Defenders,
combined, handle more than 95% of the juvenile deIin'quency cases in the County.

o) T L.
T

~Fresno !

The law firm of Ciummo & Associates holds a flat fee contract with the County to
oversee all conflicts. Oversight of all conflict attorneys thus lies with the law firm, which
is staffed with attorneys. The rotation for juvenile delinquency cases is approximately
every two years. The office makes sure that at least one of the attorneys assigned to
cover juvenile delinquency cases has been in the assignment at least one year and has at
least five years of criminal defense experience.

San Bernardino

San Bernardino County, like Fresno, contracts with a private law firm for all conflicts.
One of the partners at the private firm is an experienced juvenile delinquency attorney
who has been handling delinquency cases for 30 years. No further information was
provided about oversight of the attorneys.

Investigators

MARCH 1, 2016 FINAL
WARREN INSTITUTE ON LAW AND SOCIAL POLICY, UC BERKELEY SCHOOL OF LAW

REPORT TO THE LOS ANGELES CEO AND AUDITOR/CONTROLLER ON JUVENILE INDIGENT DEFENSE



Part VIII: County Comparisons

Panel attorneys are given access to investigators in nine of the ten counties (information
could not be obtained from Orange County as it related to the panel attorneys although
Juvenile Defenders, the contracted office that takes the first level of conflict, has on
staff investigators). For the nine counties with information known about the provision of
investigators for panel lawyers, none of the juvenile panel attorneys are required to pay
for an investigator out of their own pocket, as is the case in Los Angeles.

Compensation

Compensation models vary in each county. However, most of the counties utilize a
tiered system based on seriousness of the case, or they compensate attorneys based on
an hourly rate.

The panels run by the Bar Associations generally pay their attorneys an hourly rate. San
Joaquin’s is fixed at $85 an hour and Sacramento has a tiered hourly system based on
the seriousness of the case ranging from $70 to $100 an hour.'% Panel attorneys in
Contra Costa County (both adult and.juvenile) are paid on a graduated hourly rate of
$70 - $80 an hour for misdemeanors with a tiered rate of $115 to $165 an hour for
felonies depending on the type and stage of the case. .

Kern County’s structure is a hybrid where payments are generally based on the events in
‘the case but some work is paid by the hour; the hourly rate is $51 an hour. '

San Diego also has a hybrid model that combines an hourly rate and an-event-based fee
for certain events. The County maintains a four page list of events in juvenile
delinquency cases, but generaily compensates attorneys $800 for felony juvenile cases
up through disposition, plus $400 for a full day of trial or $275 for a half day of trial.'®®
For serious cases filed under 707(b), hearings are compensated at three different hourly
rates ($50, $60 and $65) up to a maximum between $2100 and $3200 depending on the
charges.

Santa Clara relies mostly on a graduated event-based system, with a flat fee of $375,
$800, or $1100 depending on the seriousness of the case, plus a flat fee of between
$100 and $400 for motions depending on the complexity and the need for a hearing,
plus a half day trial fee of $250 to $350 depending the type of case. Homicide cases are
compensated at $115 an hour.

12 The quoted rates are for adult cases.

193 http://www.sandiegocounty.gov/content/dam/sdc/oac/docs/OAC_Fee_Schedule_Feb_2014.pdf
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Alameda County changed its compensation model in 2013 from an event-based
structure to a tiered hourly structure based on the seriousness of the case.'® The
County hoped the compensation model would eliminate the incentive for attorneys to
take on too many cases. Amounts range from approximately $68 to $80 an hour, with a
$100 one-time fee for cases that are resolved on the same day as the initial appearance.
The hourly rate for 777 violation petitions is $80.

Orange County Juvenile Defenders, the office that acts as a private APD office, has a
contract with the County for a flat fee per petition. The rate is S302 per petition,
including 777s, which covers arraignment through a two-day trial. The office receives an
additional $69 for every post-disposition progress review. Although the office’s contract
with the County is based on the flat fee, attorneys working in the office and
representing clients are paid by salary. The contracts for the other two privately-run
offices could not be confirmed but are presumed to be the same. The independent
panel attorneys are paid by the court on an hourly basis through invoices submitted to
the court; the hourly rate could not be confirmed.

In Fresno, the County has a flat-fee contract with a single private firm to handle all
conflicts. That firm delegates representation to two smaller firms (one with three
attorneys, the other with two) and the attorneys in both of those smaller firms work on
salary. If there is a further conflict beyond the two firms the client is represented by a
private panel attorney; the County and the firm were not willing to provide
compensation information for those panel attorneys.

San Bernardino similarly has a flat-fee contract with a private firm that employs salaried
attorneys. If the salaried attorneys are conflicted off the case, the firm that holds the
contract maintains a panel of private attorneys who are paid on a per-éase basis. The
amount is unknown.

Training

All ten comparison counties offer trainings to their panel attorneys through the public

defenders’ offices, the bar association, or other organizations. Four of the ten counties
have some sort of continuing education or-training requirement for their a'ctorneys.195
Two counties, Kern and Sacramento, require trainings for new attorneys. The Orange

County Public Defender provides monthly training seminars for free to any member of
the Bar.

194 https://www.acbanet.org/UserFiles/files/PDFs/CAAP/Fee%ZOScheduIe%20050113.pdf

195 3 = g a 5 g 5
Three (San Joaquin, Alameda, San Diego) require yearly continuing education. Sacramento requires

that attorneys attend introductory trainings for attorneys that are new to the panel.
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PART IX: Recommendations from County Guidelines

and Public Defender Cost to Implement

Response to Supervisor Molina’s friendly amendment:

«_.include as part of the study all the recommendations listed in Presiding Judge Michael
Nash’s draft report entitled, “Juvenile Court Delinquency Standards of Representation,”
changing the recommendations from “should do” to “must do,” and request the Public
Defender to determine the cost to implement these recommendations.”

Highlights

The Public Defender objected to the draft Guidelines for Attorneys Representing
Youth in the Los Angeles Juvenile Delinguency Court, and the final Guidelines (issued
in 2014) were not endorsed by the Public Defender. Many of the objections arose
from differences of opinion regarding the scope of the Public Defender’s role, not
from a lack of funding. Thus, not all objections will be resolved even if the County fully

funds the Public Defender to implement the Guidelines.

There are some areas where the Public Defender could come closer to full compliance
éﬁilh'tmﬁreaﬁed funding, in particular by expanding the CARE program which provides
cocial workers and resource attorneys for Public Defender clients. The Public
Defender believes that expansion of the CARE program would require a very
substantial increase in funding. No further specification was provided, on the grounds
that to do so would be speculative.

In 2014, the Juvenile Division of the Los Angeles County Superior Court published
Guidelines for attorneys representing youth in the Los Angeles juvenile delinquency
court. The Guidelines act as a practice guide for lawyers representing youth in
delinquency courts in California, with an emphasis on Los Angeles.196 They set forth
exhaustive standards capable of informing “judges, prosecutors, probation officers, and
other juvenile justice stakeholders [about] the specifics of the role of defense counsel in

1% cuidelines for Attorney’s Representing youth in the Los Angeles Juvenile Delinquency Court, Superior
Court of California County of Los Angeles Juvenile Division, 2014, p. 2.
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the delivery of zealous, comprehensive [holistic] and quality legal representation to
which children charged with crimes are constitutionally entitled. alEr

A comprehensive review of every recommendation in the Guidelines, and an analysis of

the degree to which panel attorneys and public defenders adhere to each of those

recommendations, was well beyond the scope and budget for this report. However,

research, outreach, and interviews for this report were informed by the Guidelines, and

earlier sections of the report highlight numerous areas and practices that are addressed
in the Guidelines.

The sections below respond to the Board motion by first addressing the issue of
“should” versus “must,” then by highlighting some of the key Guideline
recommendations chapter-by-chapter and addressing how they are or are not followed
by panel counsel and public defenders. This section concludes with the Public

Defender’s response to the Board request that the Public Defender assess the cost of
full compliance with the Guidelines.

Guidelines Use of “Should” and “Must”

The Guidelines use both “should” and “must” to identify attorney obligations and
recommended procedures The Board motion requested a review to determine which of
the “should” phrases should be “must” phrases. A full review of every use of the term
“should” was beyond the scope of this report. Moreover, the fact that the Guidelines
use both “should” ahd “must” means that use of the terms can be assumed to be
intentional. That i$, it can be assumed that the authors of the Guidelines intentionally
chose “should” and intentionally chose * ‘must” where those terms are used. Given the
intense detail and consideration that went into the Guidelines, and given the short time
frame for this report, a full review of every “should” and “must” in this report was
impracticable.

Moreover, the term “should” appears in the Guidelines well over 100 times, and many
of those are grammatically and contextually appropriate. This occurs, for example, when
the Guidelines instruct attorneys to consider certain issues, as in “counsel should
consider making a motion to sever counts when grounds exist to do so” (p.35), “if the
youth is not placed within a reasonable period of time, counsel should consider a
motion for modification of the disposition order, or seek relief by extraordinary writ” (p.
75), and “if formal [discovery] requests are not complied with in a timely manner,
counsel should consider seeking sanctions, which may include the preclusion of

7 Guidelines for Attorney s Representing youth in the Los Angeles Juvenile Delinquency Court, Superior
Court of California County of Los Angeles Juvenile Division, 2014, p. 3., quoting National Juvenile Defender
Center: Role of Juvenile Defense Counsel in Delinguency Court, p. 7.
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prosecution evidence being introduced” (p.17). These “shoulds” are not necessarily
calling for required action so much as required thought, and changing the “should” to
“must” does not seem appropriate.

In addition, in many places the use of “should” is appropriate because the
recommended action is dependent upon the totality of the circumstances, and it may,
or may not, be the appropriate legal action in any particular case given the
circumstances of that particular client. For example, “if the 241.1 process is initiated,
and the youth is to remain detained, counsel should request placement/housing in the
Elite Family Unit, (alpha and omega), at Central Juvenile Hall” (p. 48), or “if and when a
placement changes, counsel should determine whether there is any unreasonable delay
in the youth’s enrollment in school. Counsel should bring any issues to the court’s
attention” (p. 76), or “counsel should advocate for modification to dependency if the
youth has completed probation but has nowhere to go. Youth should not linger on
probation for placement purposes” (p. 50). Most of the time, these recommended
actions will be the best actions for the client — but not necessarily always, and to use the
term “must” in the Guidelines would mappropnately remove the individual assessment
that counsel must give to each client. :

Finally, many times when the Guidelines use “should,” the question is not whether
“should” is more approprlately a “must,” but whether the County is prepared to impose
! consequences in the eventa “must” is not followed. So for example, the Guidelines
recommend that “counsel should wear appropnate professmnal attire and advise the
youth as to appropriate attire and demeanor for the courtroom "(p. 9) -This could
theoretically become a must" ~ but the difference between ‘should” and “must” would
have no meaning unless the County imposes consequences on attorneys who do not
comply. In this partlcular example, such a policy might not be an efficient use of County
resources. In another example — for instance, “in addition to understanding the juvenile
court process and systems, juvenile team members should be competent in juvenile law,
criminal law, the collateral consequences of adjudication” (p. 6) — the County might wish
to devote the resources required to both monitor and enforce compliance if the
“should” became a “must.”

To assist the County in making this determination, the next section addresses each
chapter of the Guidelines and highlights key areas where either the Public Defender or
panel counsel do not follow the recommendations.

Guidelines iImplementation

The comprehensive nature of the obligations and goals embodied by the Guidelines
caused the authors to acknowledge that complete adherence would be “difficult to
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achieve without sufficient funding and resources.” % This sentiment was mirrored in
the Public Defender’s official response to the Guidelines. The Public Defender, “while
agreeing with many of the principles articulated in the guidelines,” would not endorse
them on the basis that “the guidelines would inevitably create local expectations that
cannot realistically be met with existing resources.” %

The section below addresses each chapter in the Guidelines and, where information was
available, includes the position of the Public Defender and panel counsel regarding the
recommendations in that chapter. Complete details regarding the Public Defender’s
position are included in the Public Defender’s March 28, 2014 response to the draft
Guidelines; those details are not repeated in full here.

Chapter One: Ethical Duties

Chapter One addresses the general ethical duties of attorneys in delinquency court,
including those set by California law and rules of court, as well as standards and rules

set by the American Bar Association.

The Public Defender states that its comprehensive training and support structure allows
it to-fully comply with the comprehensive requirements in Chapter One. However, the
Public Defender disputes the Guidelines’ use of “best interests” rather than “expressed
interests” of the child, a dispute that may (or. may not) have been resolved by AB 703,
signed into law in October2015. In a'later section (chapter two, recommendation 5,
the Guidelines state that counsel must serve the interést of the youth “and may not
substitute . . . the youth’s best interests for those expressed by the youth,” but this did
not ap_péar to resolve the Public Defender’s objection.

The Public Defender also objected to the scope of the 33 areas of specific substantive
knowledge listed in section 5, stating that while the Public Defender trains all of its
juvenile staff in each of the identified areas, “some [of the 33 areas] are so detailed that
they go beyond the skill set of [their] attorneys."200 The Public Defenders’ approach is to
train all attorneys to recognize all 33 issues so that they are able to seek guidance from
additional professionals if required, but not to require that each of the deputy public
defenders have substantive knowledge in all 33 areas.?®! In practice, and as discussed in

198 Guidelines for Attorney’s Representing youth in the Los Angeles Juvenile Delinquency Court, Superior
Court of California County of Los Angeles Juvenile Division, 2014, p. =8

199 cuidelines for Attorney’s Representing youth in the Los Angeles Juvenile Delinquency Court, Superior
Court of California County of Los Angeles Juvenile Division, 2014, p. 1.

20 ponald L. Brown, Response to ‘the guidelines’, Law Offices, Los Angeles County Public Defender, March

28,2014, p. 7.
21 ponald L. Brown, Response to ‘the guidelines’, Law Offices, Los Angeles County Public Defender, March

28,2014, p. 7.
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the Resource section above, the Public Defender’s on-staff social workers and the
resource attorneys have specific training in most if not all of the 33 areas, and the
deputy public defenders use those resources extensively.

Panel heads state that they and the panel attorneys in their branches comply with the
requirements in Chapter One. Panel heads further state that their long experience
provides them with the knowledge necessary to provide representation or recognize
legal issues in all 33 areas of specific substantive knowledge, without the necessity of
social workers or resource attorneys.

Chapter Two: General Duties

Chapter Two covers a delinquency attorney’s general duties of representation, including
preparation, knowledge of the law, and court behavior.

The Public Defender states that it complies with Chapter Two, with a few exceptions.
One of these, in response to recommendation 12, is a dispute regarding the extent of
the attorney’s obligation in the post-dispositional phase. This is discussed in the section’
on Guidelines Chapter 12, below.

The Public Defender also objected to the recommendation that “counsel must...bring to
the court’s attention other interests of the youth that may require advocacy in another '
legal or administrative arena, as appropriate.”?%? The Public Defender expressly states
that this Guideline cannot be complied with as a matter of policy on the basis that it
conflicts with attorney client p‘rivilege.203 The use of the term “as appropriate” does not
appear to have alleviated the Public Defender’s concern. ' '

Panel heads’ position on each of the 18 requirements in Chapter 18 is unknown. In
general, panel heads contend that they comply with everything expected of them by the
court.

Chapter Three: Duties of Representation Prior to Arraignment

Chapter Three includes 19 specific recommendations regarding counsel’s initial contact
with his or her client. The Public Defender and panel heads both attempt to meet with
and represent new clients prior to arraignment. Both stated that, while they comply

22 syidelines for Attorney’s Representing youth in the Los Angeles Juvenile Delinquency Court, Superiof
Court of California County of Los Angeles Juvenile Division, 2014, pp. 8-9.

205 ponald L. Brown, Response to ‘the guidelines’, Law Offices, Los Angeles County Public Defender, March
28,2014, p. 7.

MARCH 1, 2016 FINAL
WARREN INSTITUTE ON LAW AND SOCIAL POLICY, UC BERKELEY SCHOOL OF LAW

REPORT TO THE LOS ANGELES CEOQ AND AUDITOR/CONTROLLER ON JUVENILE INDIGENT DEFENSE 105



Part IX: Recommendations from County Guidelines

with the recommendations in Chapter Three, it is not always possible to address all of
the recommendations in Chapter Three prior to arraignment.

Chapter Four: Duties at Arraignment

Chapter Four contains ten specific recommendations about actions to be taken at
arraignment. The Public Defender states that it complies with the recommendations in
Chapter Four, with the exception of two legal disputes including whether the clients or
the attorney determines which plea to enter. This disagreement centers on the question
of the client’s “expressed interests” versus “best interests” mentioned above.

Information was not available on a recommendation-by-recommendation basis from
panel heads, but in general panel heads stated that they fully represent their clients at
arraignment.

Chapter Five: Duties Post-Arraignment to Adjudication

Chapter Five covers detention hearings, discovery and investigation, the pre-plea
hearing, alternatives such as diversion or deferred entry of judgment, and plea
negotiation. Both panel heads and the Public Defender state that they fully represent
their clients post-arraignment to adjudication, that they fully advocate for their clients’
needs, and that they negotiate on their clients’ behalf for the best possible outcome.

On the issue of discovery and investigation, the Public Defender states that its éttor_neys
are trained to seek additip’nal evidence beyond that provided by the DA and Probation
in all cases. It is not known how often additional discovery.or evidence is obtained by
Public Defender attorneys, investigators, resource attorneys or social workers. For panel
counsel, about a third (29%) of panel counsel stated that they rarely or less than half the
time need to obtain potential evidence beyond what is provided by the DA and
Probation. A little more than half (55%) stated that they obtain additional discovery or
evidence in more than half or almost all of their new cases. The remaining 16% said that
they need to obtain additional evidence beyond what is provided by the DA and
Probation in about half their cases.

As discussed in the Resource section above, the Public Defender and panel counsel have
different practices regarding additional evidence that might be needed to represent the
client. If school records are needed, for example, the Public Defender generally has a
resource attorney, social worker, or investigator obtain the records. In the survey,
almost all panel counsel stated that they ask Probation or their client’s parents to
provide the records; a few respondents stated that they have occasionally obtained
school records by subpoena.
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On the issue of investigators in particular, it appears that public defenders and panel
counsel have strikingly different rates of use. This issue is addressed earlier in this
report, in the section on resource use.

Neither public defenders nor panel counsel have a practice of attending the pre-plea
interview with their clients.

Chapter Six: Competency

Both panel heads and the Public Defender state that they comply with the Guidelines,
that they are fully aware of issues surrounding their clients’ competency, and that they
respond accordingly.

The Public Defender does not track how often its attorneys have competency concerns
about a client. In the survey, 47% of panel attorneys said that they have competency
concerns about a client once or twice a year. !

Chapter Seven: Motions and Hearings

Chapter Seven contains an extensive discussion of almost all possible motions that
might be made in a juvenile’s case. Both the Public Defender and panel heads claim
that their attorneys are aware of all possible motions, that they comply with Chapter
Seven, and that they will bring motions when necessa'ry}

Both public defenders and panel attorney utilize oral rather than written motions at
times. It is the Public Defender’s practice to discourage oral motions; the Public
Defender does not track how often motions are made orally as opposed to in writing.

A little more than a third (38%) of panel counsel said that their motions are almost
always or usually made orally, rather than in writing. The largest share of panel counsel
(47%) stated in the survey that they bring about half written and half oral motions.

Chapter Eight: Crossover Youth

Chapter Eight addresses crossover youth (youth in both dependency and delinquency
court) and, in particular, 241.4 hearings and AB12/212 proceedings. The Public Defender
objected to the introductory language equating dual status with a benefit to the juvenile
delinguency client, on the grounds that such status will sometimes harm the client and
therefore should not always be pursued by the delinquency attorney. '
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The Public Defender also objected to chapter section B (regarding AB 12/212), stating
that it will not represent youth over 18 in re-entry hearings because it is “not tasked
with representing individuals who are not under the delinquency jurisdiction of the

court »204

Unlike the Public Defender, panel counsel represent AB12/212 youth in any proceeding
for which they are appointed by the delinquency court. They have been including these
AB 12/212 appointments on their invoices to the CEO. Over the past three years, panel
counsel have invoiced for approximately 125 such appointments.205

panel counsel appointments generally occur when the youth is over 18 but eligible for
social services such as tuition and rent allowance under AB 12/212 and Welfare and
institutions Code Section 450. The delinquency court appoints panel counsel as counsel
of record, then counsel help the youth apply for services and monitors to verify that
services are being provided by Probation. Counsel also make follow-up court
appearances as requested by the court. '

Chapter Nine: Fitness Hearings

Both panel counsel and the Public Defender state that they are aware of their
obligations in fitness hearings, and that they comply with all requirements and
recommendations. -

To the extent there are differences in practice or outcomes in fitness hearings, those
differences are addressed in the section on fitness hearings earlier in this report.

The Public Defender, but not panel counsel, will represent former clients who are
eligible for parole hearings or re-sentencing proceedings available under SB 9, 5B 260,
SB 261, or Miller.

Chapter Nine also includes a discussion in Section D regarding housing for youth who
have been transferred to adult court, both before and after the youth turns 18. Neither
panel counsel nor the Juvenile Division of the Public Defender represent the youth once
they are transferred to adult court, so compliance with this section of the Guidelines is
unknown.

204 ponald L. Brown, Response to ‘the guidelines’, Law Offices, Los Angeles County Public Defender, March
28, 2014, pp. 11-12.
205 pased on a review of three years’ of panel invoices.
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Chapter Ten: Duties at the Adjudication Phase

Both panel heads and the Public Defender state that their attorneys comply fully with
the adjudication requirements in Chapter Ten.

Chapter Eleven: Disposition

Both panel heads and the Public Defender state that their attorneys comply fully with
the disposition requirements in Chapter Eleven.

Chapter Twelve: Post-Disposition

Chapter Twelve includes a lengthy discussion and list of recommendations regarding
counsel’s role in proceedings after disposition, including actions that are recommended
after the client has been placed on probation and returned home, or after the client has
been sent to suitable placement, Camp, or DJJ. The chapter also includes
recommendations regarding the client’s return from DJJ, probation violations (777
petitions), and record sealing. ' '

The Public Defender objected to the scope of Chapter Twelve, stating that the chapter
“envisions delinquency counsel operating to moenitor Probation and to ensure
Probation’s execution of their professional obligations. Such case management duties
~are beyond the role of r_:lef_é‘_nse'.éoi't,insel.”206 The Public Defender also stated that it
“does not currently coritinuously monitor all clientsin camp and placement.”?%’ In this,
the Public Defender and panel heads appear to be in agreement, as panel heads
similarly stated that it was Probation’s job to monitor the youth after disposition. Both'
panel heads and the Public Defender were emphatic that they would act appropriately

to advocate for their clients if notified of an issue by the client or by Probation.

Some judges noted the failure to do much post-disposition representation. Comments
included:

« “Attorneys as a whole do not follow up on post-dispositional issues,”
“ don’t see much difference in what panel attorneys or public defenders are
advocating post-disposition,” and

206 ponald L. Brown, Response to ‘the guidelines’, Law Offices, Los Angeles County Public Defender, March

28,2014, p.13.
207 panald L. Brown, Response to ‘the guidelines’, Law Offices, Los Angeles County Public Defender, March

28,2014, p.13.
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“The lawyers, both public defender and appointed counsel, do not do a sufficient
job” in psychotropic medication hearings, camp updates and release planning,
suitable placements determinations, and group home updates.

Although they are similar in their approach generally to post-disposition representation,
there is a difference between the Public Defender and panel counsel regarding clients in
DJ1. The Public Defender has a DJJ unit, tasked with proactively monitoring its clients in
DJJ, visiting clients in DJJ, advocating for services while the clients are in DJJ, and
representing those clients in re-entry proceedings. Panel counsel do not provide any
such proactive representative, but will represent and advocate for their DJJ clients if
notified of an issue by Probation. This issue is addressed earlier in this report, in the
section on resource use and rate of use.

Chapter Thirteen: Psychotropic Medication

Chapter 13 of the Guidelines includes six recommendations related to the authorization
of psychotropic medications for youth. Among other things, the chapter recommends
that counsel verify the accuracy of information in the psychotropic medication report,
“file an opposition if there are concerns, and attempt to communicate with the client v
prior to scheduled progress report hearings.

The Public Defender states that they are unable to comply with this chapter of the
Guidelines as “to do so would subject us to incalculable professional liability.”?%®
According to the Public Defender “counsel is unable to comply with these requirements
due to attorney client privilege. Counsel is éthicél,ly obligated to protect a client’s private
health information from unlawful di$semination. It is Probation’s overarching -
responsibility to ensure the safety and treatment of youth under their care. This role
cannot and should not be shifted to delinquency counsel.”?%® The degree to which the
Public Defender’s psychiatric social workers could provide guidance when psychotropic

medications are requested for Public Defender clients is unknown.

Panel counsel’s position regarding Chapter 13 is unknown. In survey responses, panel
attorneys stated that their practices regarding psychotropic medication hearings
include:

208 ponald L. Brown, Response to ‘the guidelines’, Law Offices, Los Angeles County Public Defender, March

28, 2014, p. 14.
29 ponald L. Brown, Response to ‘the guidelines’, Law Offices, Los Angeles County Public Defender, March

28,2014, p. 14.
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e “I research the medication sought in order to assess the side effects. I'll ask the
parents if they know what medication the child has been prescribed and see if
the minor has received these meds in the past,”

e “I have no medical training so | leave the decisions on meds to the doctor and
parent,”

e “If I receive such a request, | will discuss the request with my client and my
client’s parents,”

e “| contact the minor and his family to discuss the options with them,”

e “Ireview to be sure that an independent M.D. has confirmed the request,”

e “| review the Order and check the file and status for apparent appropriateness,”

e “See if my client has any objection or family has any objection and proceed
accordingly,” and

e “I determine what the medication is that is being prescribed and what the
purpose of it is. | then determine whether or not that is appropriate.”

Neither public defenders nor panel counsel appear at psychotropic medication hearings
unless the court requests an appearance by counsel. Both the Public Defender and panel
counsel were emphatic that they always appear in court if the matter is pIaced on
calendar and an appearance is requested.

In their survey responses, panel attorneys commented on the fact that many
delmquency judges do not place psychotroplc medication hearings on calendar, that
notlce is generally not given to counsel, and that some judges do not put medlcatlon
requests onthe record so counsel are unable to attend

Chapter Fourteen: Transfers

Chapter Fourteen addresses inter-county transfers, both in and out of Los Angeles. The
Public Defender states that it fully complies with this section. The degree to which panel
counsel encounter transfer issues is unknown.

Chapter Fifteen: Consequences Beyond Disposition

Chapter Fifteen covers a number of potential collateral consequences that might be
faced by a juvenile, including immigration, barriers to military enlistment, firearm
restrictions, DNA collections, and limitations on the sealing of records. The Public
Defender states that its attorneys are aware of collateral consequences and that the
Office complies with Chapter 15. The extent of panel counsel compliance is unknown.
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Chapter Sixteen: Supervision

Supervision is addressed earlier in this report in the section on Standards and County
Compliance.

Public Defender Cost of Full implementation

In its 2014 objections to the draft Guidelines, the majority of the Public Defender’s
objections were phrased as disputes regarding the legal scope of representation, not as
lack of resources. These legal disputes include:

e Areas where the Public Defender interprets the Guidelines to require
inappropriately advocating for the client’s “hest interests” rather than legally-
required “expressed interests.” (Chapters One, Two, and Four);

e Whether dual status, or status as a crossover youth, is always a benefit for the
client and so should be pursued by delinquency counsel (Chapter Eight);

e Representing crossover youth over 18 on petitions for reentry, which the Public
Defender says it is “not tasked with” (Chapter Eight);

e Post-disposition representation, which the Public Defender believes is “beyond
the role of defense counsel” other than the existing DJJ unit (Chapter Twelve);
and ‘ A _‘ : _

e Advacacy relating to ps_ychotrd’pic medicatioh requests, which the Public
Defender believes “cannot and should not be shifted to delinquency counsel.”
(Chapter Thirteen).

Other Public Defender objections arise from the Public Defender’s assertion that the
Guidelines interfere with the Office’s internal decisions regarding staffing and
management of its attorneys (for example, whether all attorneys should master all 33
substantive areas, how the Office manages caseloads, and how the Office utilizes
substitute or stand-in counsel if the assigned public defender is not available).

The objections identified above are not based in a lack of resources. Indeed, in the 2014
objection letter, the Public Defender did not explicitly identify any specific area where
the Office desires to work but has been unable to do so due to lack of financial
resources. However, the Public Defender recently identified two areas that would
contribute to full implementation of the Guidelines: (1) expansion of the ability to
proactively contact and monitor clients in Camp, and (2) expansion of the existing CARE
program (social workers and resources attorneys) to serve a greater percentage of
Public Defender clients.

MARCH 1,2016 FINAL
WARREN INSTITUTE ON LAW AND SOCIAL POLICY, UC BERKELEY SCHOOL OF LAW

REPORT TO THE LOS ANGELES CEQ AND AUDITOR/ CONTROLLER ON JUVENILE INDIGENT DEFENSE 112



Part IX: Recommendations from County Guidelines

The Public Defender was asked to estimate the cost of full compliance with the
Guidelines. The Public Defender’s response to the Board’s request for a cost estimate is
quoted verbatim below:*'°

The Los Angeles County Public Defender's Office, (hereinafter "Office") is a widely
recognized, award winning, national leader in the area of juvenile justice and holistic
legal advocacy on behalf of troubled children in the justice system. For this reason, the
Office fully embraces many of the ideas, as well as the intent and spirit embodied in the
recommendations of the Juvenile Delinquency Guidelines. In fact, the Office on its own
initiative, thoughtfully implemented many of these ideas and recommendations well
over a decade ago and these strategic decisions continue to yield very positive outcomes
for many Public Defender clients and their families. Moreover, the Office regularly
collaborates with numerous public and private sector stakeholders in order to
continually improve the quality of legal services provided to clients.

Background

The Office was a key justice system stakeholder that successfully secured funding under
the Schiff-Cardenas Crime Prevention Act to help establish the first full-time juvenile
mental health court in the United States. The Office currently staffs this court with a
public defender clinical social worker and an attorney. Moreover, the Office has played a
key pioneering role in the state of Califo_rnid in implementing post-disposition advocacy

- on behalf of detained youth in juvenile detention camps. With the underwriting of
federal grant funds, the Office created the Posf—Diéposifion Program in 1999. This unique
collaborative jnitiative with the Prob'qtié_n Department identified and assessed children
who were inappropribtely:;sen’t to camp.and obtained juvenile court orders to place them
in less restrictive settings in the community where they received appropriate treatment
and services while still under Probation supervision. During the funding period of Post-
Disposition Program, the juvenile courts throughout Los Angeles County overwhelmingly
agreed with the joint recommendations of the Probation Department and the Public
Defender's Office and over one thousand youth were served.

In addition, under authority of Senate Bill 459, the Office was one of the first public
defender offices in the state of California to monitor post-disposition treatment of clients
housed in the Division of Juvenile Justice (DJJ). An experienced attorney and paralegal
monitor and visit clients at state juvenile facilities t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>