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REPORT BACK ON THE EVALUATION OF EXISTING PREFERENCE PROGRAMS
IN PURCHASING AND CONTRACTING ACTIVITIES (ITEM 3, AGENDA OF
MAY 12, 2015)

On May 12, 2015, your Board instructed the Interim Chief Executive Officer (CEQO) to
work in collaboration with the Directors of Internal Services (ISD), Consumer and
Business Affairs (DCBA), Public Social Services (DPSS), Community and Senior
Services (CSS), Human Resources (DHR), County Counsel, and other relevant
departments, to report back to the Board in 60 days with:

1. An evaluation of the effectiveness of the existing preference programs designed to
ensure that all businesses have equal opportunity in competing for County
contracts, including the Local Small Business Enterprise Preference Program,
Transitional Job Opportunities Preference Program, and the Disabled Veteran
Preference Program, in achieving their stated purposes, including: an analysis of
the number of businesses (and percentage of total) enrolled in each program; the
number of contracts (and percentage of total) that enrolled businesses have
secured; and the total amount (and percentage of total) of these contracts;

2. As part of the evaluation of the effectiveness of the existing preference programs, a
qualitative analysis comprised of interviews with small businesses that have both
been successful and unsuccessful in seeking contracts with the County, in order to
identify opportunities for improvement.
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3. Recommendations for potential improvements to the programs, with
consideration given to increasing the percentage enhancement conferred;
and increasing the size of the cap on the preference amount; and

4. A proposal of a format and schedule for a brief annual report to the Board
that tracks the yearly performance of these programs.

Background

Each of the preference programs were developed to promote and foster inclusiveness
and economic development to assure all businesses are provided equal opportunities in
the County’'s purchasing and contracting activities by providing cost or scoring
preferences in County solicitations for goods and services.

Evaluation of Programs

From an operational or programmatic standpoint, evaluating the effectiveness of any
program is predicated on a variety of factors, which would include: having accurate data
to measure, having a sufficient population of program participants and a baseline or
comparable means to measure results.

n the case of the County’s preference programs, while we have accurate data, the
number of program participants in each of the programs is less than optimal and each
lacks a baseline or comparable means to arrive at definitive results.

From an economic standpoint, which was not part of this evaluation, measuring the
effectiveness of the programs would be based on tracking the business growth, job
creation, etc. of those program participants.

A more detailed program overview and evaluation of each are provided further in
Section 1 of the attachment, but the results can be summarized as follows:

Local Small Business Enterprise (LSBE) Program

There are approximately 1,245 certified LSBEs, of the more than 68,000 total vendors
registered to do business with the County. For Fiscal Year (FY) 2014-15, LSBEs
received $160 million of the $6.7 billion in purchase orders and contracts awarded by
County departments. LSBEs hold 58 of 998 commodity agreements and 65 services
contracts approved by the Board.
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Transitional Job Opportunities Preference (TJOP) Program

Since 2011, there have been a total of ten non-profit firms that have applied for the
TJOP preference in 29 County contract solicitations. Of these solicitations, seven of the
TJOP firms were awarded one or more contracts for a total of nine awards, for a total
amount of more than $16.5 million.

Disabled Veteran Preference Enterprise (DVBE) Program

The DVBE program was implemented and applies to solicitations released after
December 1, 2013. There have been a total of 27 businesses that have been certified
as a DVBE, with an award amount of just over $1.3 million.

Qualitative Analysis Comprised of Interviews with Local Small Businesses

DCBA conducted a qualitative analysis comprised of 83 telephone interviews and two
focus groups of 12 LSBEs, with an emphasis on:

1. The challenges small businesses face when responding to bids.

2. Whether the preference program serves as an incentive to respond to
County bids.

3. Additional solutions that could aid small businesses to improve their success
in winning County bids and contracts.

As detailed further in Section 2 of the attachment, businesses identified challenges they
had in responding to bids and solicitations, which included their ability to locate open
bids, the volume and complexity of paperwork involved with County solicitations, the
County’s bid requirements (including bonding, manufacturer certification, etc.) and a
perceived bias in the bid process. These LSBEs also made several recommendations
for program improvement:

e Raising the $5,000 cap on the simplified acquisition process where
departments can buy goods and services directly from an LSBE without a
competitive solicitation.

o Establishing set asides for small business for certain procurements.

e Increasing the awareness of the preference programs within County
departments.
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¢ Improving the notification system.

¢ Soliciting industry feedback for solicitations.

e Providing points of contact at the user level in departments for small
businesses.

e Providing technical assistance to small business or training to help
navigate the complexities of the County’s bid process.

e Establishing a point preference (other than cost) for small business.

Program Enhancements or Improvements

There are a number of options noted in Section 3 of the attachment for your Board’s
consideration, but we believe that the underlying goal should be to increase the
population of participants across all three programs, as well as to increase our outreach,
marketing and education efforts in the vendor community. Subject to your Board’s
determination, other options, which are explained in detail in Section 3, include:

e Raising departmental delegated purchasing authority to award to a LSBE
from $5,000 to $10,000, or up to $25,000.

e Evaluating the feasibility of establishing a program similar to the State’s
Simplified Acquisition Process, which provides for its departments to
independently make awards for goods and services through a restrictive
bid process.

¢ Increasing the preference percentage to ten or fifteen percent for each of
the programs.

e Increasing or removing the $50,000 maximum dollar amount that a LSBE
or DVBE can receive under the cost preference. There is no threshold
established for the TUOP program.



Each Supervisor
August 19, 2015
Page 5

Proposal for an Annual Report to the Board

Noted in Section 4 of the attachment, the County has an online reporting tool that
captures and tracks awards and dollar amounts made to certified LSBEs through
eCAPS. Additionally, we could provide your Board with a brief summary program
participation matrix (see Section 4), which would cover the high level information that is
available online, as well as any additional data that the Board would be interested to
see in the report.

Conclusion

The attached report contains details of the existing programs with an illustration of their
individual effectiveness, but the conclusion for each is the same, that their effectiveness
would be improved through increased enrollments, enhanced supporting processes,
and adjustments to financial caps and authorities. Several recommendations are
included that could achieve these objectives.

If you have any questions regarding this report, please contact Jim Jones of my staff at
(213) 974-8355, or Dave Chittenden, of ISD at (323) 267-2103.

SAH:JJ:SK
CL:MV:kd

Attachments

c: Executive Officer, Board of Supervisors
County Counsel
Sheriff
Community and Senior Services
Consumer and Business Affairs
Human Resources
Internal Services
Probation
Public Social Services
Public Works
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Section 1. Evaluation of Programs

Local Small Business Enterprise Preference Program

Program Overview

The County’'s Local Small Business Enterprise (LSBE) Preference Program was
adopted into Ordinance on July 23, 2002, and became effective on October 28, 2002. It
was amended in 2009 to expand the preference to non-local, Small Business
Administration (SBA) certified businesses in federally funded procurements, based on a
Federal Acquisitions Regulation (FAR) that prohibits geographical preferences in
federally funded procurements. The Ordinance was again amended in September 2011
to increase the cost preference to LSBEs from five to eight percent.

The LSBE preference program was/is designed to enhance purchasing and contracting
opportunities for local small businesses within the County. The program’s priorities were
developed to promote and foster inclusiveness and economic development as well as
ongoing evaluation to assure all businesses including those that are local, are provided
equal opportunities in the County’s purchasing and contracting activities. The program
provides an eight percent price or scoring preference, to a maximum of $50,000, for
bids and proposals submitted by qualified LSBEs in the solicitation process.

A LSBE is defined as a business having its principal office in the County for at least one
year and as being certified as a small business by the State of California.
State certification is based on a firm with 100 or fewer employees, and no more than
$14 million annual revenue on average over the preceding three years.

Program Participation

To date, there are approximately 1,245 certified LSBESs, of the more than 68,000 total
vendors that are registered to do business with the County, which puts the population
at just less than two percent of the overall registered business population.

For FY2014-15, certified LSBEs received $160 million of the $6.67 billion (2.4%) in
purchase orders and contracts awarded by County departments (Exhibit 1).

County certified LSBEs hold 58 of the 998 (or 5.8%) of the commodity agreements
administered by ISD, and 65 services contracts administered by County departments.

Effectiveness Assessment

Based on the findings and recommendations in a Small Business and Economic
Impact Utilization Goal study and report commissioned by the County and completed
California State University, Los Angeles’ (CSULA) School of Business and Economics
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in January 2014, the effectiveness of the County’s LSBE program could be directly
attributed to the population of small businesses that participate in the program.

For illustrative purposes, in FY2013-14, there were approximately 660 certified LSBEs
in the program. The overall dollar awards to LSBEs for that Fiscal Year totaled at little
more than $113 million (Exhibit 2).

Using the CSULA metrics and recommendations, ISD and the Office of Small Business
(OSB) initiated a targeted outreach effort to the more than 3,000 State-certified small
businesses that were purportedly headquartered in Los Angeles County. This effort
resulted in a net increase of certified LSBEs from 660 in April 2014 to 1,245 to date.
This equates to an 87 percent program participant growth over a little more than a
year, with a corresponding 40 percent increase in the dollar amounts to LSBEs from
$113 million in FY13-14, to approximately $160 million for FY14-15.

The above results would demonstrate that the effectiveness of the Program could, in
fact, be attributed to the population and participation of LSBEs.

The second part of the equation is to accurately identify, define and target the
population of local small businesses that could and/or would compete to sell goods
and services to the County. Excluding local restaurants, boutiques, flower shops,
delicatessens, liquor stores, etc., the amount of small businesses in the region that
work with local government seems to be in the minority.

For example, the federal government has approximately 4,500 SBA certified
businesses signed up to provide products and services to government that are based
in Los Angeles County, and as previously referenced, the State has just over 3,000, of
which a majority would presumably also be certified with the feds. The City of Los
Angeles has a little more than a thousand businesses in their program, and the
Metropolitan Transit Authority, who uses an offshoot of the federal small business
criteria for their program, has approximately 1,350.

Based on these numbers, the known population of potential LSBEs that would be

competing for County business looks to be around 5,000, or about 7.4 percent of the
total registered vendor population of the County.

Transitional Job Opportunity Preference Program

Program Overview

On February 15, 2007, the Board adopted an Ordinance creating the Transitional Job
Opportunities Program (TJOP) Preference. The Ordinance was amended in April 2012
to increase the cost preference to TJOP contractors from five to eight percent.
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In establishing the Ordinance, the Board recognized that nonprofit entities that provided
transitional employment incurred higher costs than other businesses due to the need for
increased supervision, counseling and training, and were at a competitive disadvantage
in obtaining County contracts.

As such, the purpose of the Ordinance is to promote and facilitate transitional job
opportunities for the homeless and those that have not been employed for an extended
period of time by providing these individuals with opportunities to develop job and social
skills necessary to succeed in the workplace. The TJOP provides for an eight percent
cost or scoring preference for those nonprofit firms that provide such services. There is
no maximum dollar amount (or cap) established for this program.

A TJOP firm is currently defined as: a nonprofit organization pursuant to section
501 (c)(3) of the Internal Revenue Code for the past three years; and must have been in
operation for at least one year providing transitional jobs and the related supportive
services to program participants (e.g., homeless individuals, individuals with addictions,
at-risk youth, etc.) by providing short-term, wage-paying, subsidized employment that
combines real work, skill development, and supportive services to help participants
overcome barriers to employment and transition to unsubsidized competitive
employment.

The firm’'s program components must be designed to help program participants
transition towards unsubsidized competitive employment, and includes, but is not limited
to: counseling services, individual case management, pre-employment job readiness
training, daily monitoring of participants while on the job, provision of unsubsidized
competitive employment opportunities, and assistance in applying for, obtaining, and
maintaining unsubsidized competitive employment.

Program Participation and Effectiveness Assessment

Since 2011, there have been a total of ten non-profit firms that have applied for the
TJOP preference in 29 County contract solicitations. Of these solicitations, seven of the
TJOP firms were awarded one or more contracts for a total of nine awards (or 31%), for
total amount of more than $16.5 million. (Exhibit 3)

Of the twenty solicitations where TJOP firms did not receive an award, higher costs was
a contributing factor in all of the evaluations, but also, in all but four of the evaluations,
the TJOP firm received a lower score on the business or services level component of
the bid evaluation (Exhibit 4).

A breakdown of the cost difference(s) would reflect that:

¢ In seven of eight of the solicitations, the difference between the TJOP firm’s bid
price and the awarded company ranged between 10 and 20 percent, with one at
six percent. However, six of these awards went to an LSBE that was competing
in the same solicitation.
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e In seven other solicitations, the TJOP firm’'s bid price was between 53 and 59
percent higher than the awarded company. The remaining six were at a higher
price of: 10, 20, 28, 33, 47 and 78 percent.

While TJOP firms have received awards in 31 percent of solicitations in which they have
competed, an accurate evaluation of effectiveness of this program is difficult to
determine because of the low population of participating non-profits, and the lack of
comparable programs in other jurisdictions.

For example, we surveyed a number of counties in the State, including: Orange,
Ventura, Riverside, Santa Barbara, San Bernardino, San Diego, Alameda, and the City
and County of San Francisco. None of these jurisdictions have a TJOP preference or
related program in their respective purchasing and contracting processes.

We also contacted the City of Los Angeles, whose own TJOP preference predates the
County’s program. However, we were informed that there have been only two firms that

have applied to participate in the City’s program since its inception, and dollars and
contract awards to those two participants are not tracked.

Disabled Veteran Business Enterprise Preference Program

Program QOverview

On October 15, 2013, the Board adopted an Ordinance creating the Disabled Veteran
Business Enterprise (DVBE) Preference Program.

The DVBE program is designed to accept those participants that are either certified with
the State or by the federal government.

The purpose of DVBE preference program was to acknowledge and address any
economic disadvantages for veterans with service-connected disabilities who may
statistically be least likely to be self-employed when compared to the general
population, and who have made extraordinary sacrifices on behalf of our country, by
providing an eight percent bid price or score preference, to a maximum of $50,000 in
County solicitations for goods and services.

Program Participation and Effectiveness Assessment

Implemented for solicitations released after December 1, 2013, there have been a total
of 27 businesses that have been certified as a DVBE, with an award amount of just
over $1.3 million.

Based on its relatively recent implementation, there is not a sufficient number of
solicitations or population of certified businesses participating in the DVBE preference
program to evaluate its effectiveness at this time.
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However, it is important to note that according to the State’s listing, there are only 125
State-certified DVBEs that are headquartered in Los Angeles County.
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Section 2. Qualitative Analysis Comprised of Interviews with
LSBEs

Overview

The DCBA conducted a qualitative analysis comprised of 83 telephone interviews, and
the subsequent convening of two focus groups of 12 LSBEs, with the emphasis on:
1) the challenges small businesses face when responding to bids, 2) whether the
preference program serves as an incentive to respond to County bids, and 3) what
additional solutions could aid small businesses to improve their success in winning
County bids and contracts.

Of the 83 LSBEs that participated in phone interviews, 52 said that their company had
submitted County bids in the past twelve months. Of those companies that did submit
bids, 25 had won at least one bid. Of the twelve small businesses that participated in
focus groups, eleven had submitted County bids successfully.

Several of the businesses interviewed said they did not complete and even avoided
County bids because they found them too cumbersome and time consuming. A
common complaint was that County contracting involves too much complex paperwork
for small businesses, which may not have the staff capacity to submit a completed bid
or proposal despite their full capability to perform.

Staff responses to those areas identified by the DCBA interview feedback are also
included in this Section.

Procedural Challenges for Small Businesses

In both the phone interviews and focus groups, businesses were asked what challenges
they had in responding to bids and solicitations. Of the total sample, 59 businesses
stated that they had faced serious challenges when responding to County bids. These
challenges fell into four main categories:

1. Locating Open Bids

Though all businesses that participated in the study are registered on the
County’'s vendor registration system and therefore are signed up to receive bids
notifications, the notifications the businesses actually receive are often not
related to the business’s service or commodity. Conversely, some businesses
have found bids and solicitations that were appropriate for their business but
were not sent to them by the vendor registration system. The perception is that
they are unsure whether they are receiving the appropriate notifications on bids
and solicitations.
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Staff Response:

Notifications are based on vendor registered product lines and services. If the
vendor has registered for a product or service being solicited then they are
notified via the email address in the vendor registration file. Vendors would
not receive automatic notifications of commodities/services for which they are
not registered.

Staff to revisit vendor registration instructions, and the presentation and
training materials for vendor fairs and workshops to provide a better
explanation of the process.

2. Complexity of Bids

Of the businesses interviewed, 27 of 95 (28%) said they did not compete for, and
even avoided County bids because they found them too cumbersome and time
consuming, citing the volume and complexity of paperwork involved in preparing
a bid or proposal.

Staff Response:

The County's standard terms and conditions contain both statutorily - and
Board-mandated provisions which provide necessary legal protections for the
County. These provisions have been continually reviewed, evaluated and
applied to ensure that the County has sufficient legal protections for the wide
range of services and commodities purchases necessary to support County
operations. Revisions necessary to comply with these mandates are
recommended, as necessary, to ensure the County has sufficient legal
protections in areas deemed critical to support the varied functions and
services of the County.

Legally mandated provisions, such as jury service requirements, living wage
provisions and nondiscrimination language, are statutorily driven and cannot
be substantially revised without legislative or regulatory amendment (e.g.
County Code revisions).

Board mandated provisions are policy driven and have been developed over
the years to provide assistance in areas that have been identified as critical to
support the needs of the County and its constituents. The requirements for
these provisions may be revised or altered, on a case-by-case basis, at the
Board's discretion depending on the needs of the County. Some provisions,
such as indemnification and insurance provisions are routinely reviewed and
revised, on a case-by-case basis, after consultation with the CEO Risk
Manager to identify risks and ensure appropriate coverage from a business
perspective is obtained.
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Recognizing that vendors may need guidance in understanding the County’s
contracting process, the County has worked continuously towards
streamlining the solicitation process, offering and providing training to vendors
on how to navigate the County’s contracting process. Additionally, as part of
the “Beyond the Bid” training that we do in the communities around the
County (e.g., contract connections workshops, vendor fairs and other vendor
training engagements, etc.), there is a session that specifically covers a “plain
language” explanation of the County’s standard terms and conditions.

We will continue to review the contracting process and make modifications
that will include legally required provisions, protect the County, and provide
vendors with the most opportunities to participate in the process.

3. Requirements

Of the interview and focus group participants, 17 of 95 (18%) said that the
County often requires the vendor to be an authorized distributor of a brand name
product from the County specifications. Manufacturers, however, often require
companies to sell high volumes of their commodities to become an authorized
distributor; thus, since small businesses do not always attain these volumes, they
often do not qualify to respond to a County bid.

Four of the 95 (4%) businesses interviewed did not respond to bids or
solicitations because the performance bond the County requires is too high. This
is because the expense of the bond is too high for the business to purchase, and
it makes doing business with the County less profitable.

Staff Response:

As a standard in all Purchasing Agent acquisitions, a manufacturer-authorized
reseller and/or distributor certificate is required in the acquisition of products
and related services. This ensures that the County receives the optimal
product warranty and service quality in its product procurements, and
eliminates “grey” market products being introduced.

The grey market is the collective system of unauthorized sales channels for
products. Grey market products may be less expensive than those bought
through official distribution channels but are sometimes inferior. The products
may be counterfeit or have counterfeit parts, for example; they may be
second-hand products or contain second-hand components that are
represented as new. In some cases, grey market products are authentic but
distributed illegally, perhaps to exploit variations in costs and prices in
different parts of the world.

Manufacturer warranties, updates or other services or support are not
extended to grey market products, and may not be extended to 3 party
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recipients from other than an authorized reseller or distributor of the
manufacturer.

4. Performance Bond

Four of the 95 (4%) businesses interviewed did not respond to bids or
solicitations because the performance bond the County requires is too high. This
is because the expense of the bond is too high for the business to purchase, and
it makes doing business with the County less profitable.

Staff Response and Recommendation:

The primary purpose of a performance bond is to ensure that a contract is
completed in accordance with contract terms. In those cases where the
contractor is unable or unwilling to complete the terms of the contract the
County can call upon the Surety to complete the contract or compensate the
County for completing the unfinished work. The bond protects the small
business when it fails to complete the contract since the County will recover
from the Surety Bond instead of the small business. The amount of the bond
is within the discretion of the County. Bond underwriters carefully analyze the
Contractor's performance capabilities and financial stability before executing
a bond. The main obstacles to a small business obtaining the Bond is the
lack of assets for collateral and/or a poor or nonexistent contracting history.

Therefore, it is the staffs recommendation to continue to require the
performance Bonds commensurate with the project.

However, it is within the discretion and determination by the Board to accept
the risk of a contractor default and not require a bond on a project. Only
particular contracts should qualify to control the County's exposure.

5. Perceived Bias

Of the interview and focus group participants, 18 of the 95 (19%) felt that the bid
specifications are written unfairly. The interviewed businesses felt that when the
County requires specific brand name products to which only certain businesses
have access, the competitive process for small business is circumvented. Some
businesses also noted that bids are often written in a way to give an advantage
to the incumbent.

Staff Response:

There are cases where a “Brand Specific” product is solicited such as the
case of supplementing existing product with like product. In these cases it is
stated to be Brand Specific. There are reference products named in many
solicitations as a referenced product not as a Brand Specific product. In these

10
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cases, the County may accept alternates to the referenced product and it is
stated in the solicitation.

Staff will be revisiting the presentation and training materials for vendor fairs
and workshops to provide a better explanation of the process.

Perceptions of the Preference Program

Of the 95 businesses interviewed, 74 (78%) indicated that regardless of whether they
had bid or been successful in a bid, they felt the County’s eight percent preference
program was an incentive to respond to County bids and solicitations.

However, despite the general perception of the preference program as an incentive to
submit bids and proposals to the County, 17 businesses (18%) felt the preference did
not work for them or that it was not enough to help them win.

Opportunities for Improvement

Many of the businesses in the phone interviews and focus groups recommended that
the County consider other purchasing and contracting policies that would increase small
businesses both responding to and winning bid and solicitation awards. These
recommendations include the following:

1. Raise the Cap on Simplified Acquisition

Nineteen of the 95 businesses interviewed (18%) suggested the County raise its
cap on simplified acquisition from $5,000 to a higher cap. This would allow
departments to forgo obtaining quotes if the department went through a certified
LSBE.

Staff Response:

This recommendation is addressed in the next Section of this report.

2. Set Asides

Twenty-four of the 95 businesses interviewed (25%) noted that while the
preference program helps local small businesses compete with larger
businesses, it does not guarantee that local small businesses actually win
awards. Several of those interviewed proposed creating a County set aside
program for small businesses for certain procurements. This would allow multiple
local small businesses to compete for County bids and solicitations while also
ensuring the award would go to one of these businesses, instead of going to a
larger business or a business located in another region.

11
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County Counsel Response:

In contrast to preference programs, which allow certain factors to be weighed
more favorably in the contract bidding process, set-asides allocate a certain
percentage of all contracts awarded by an agency (or a percentage of a
particular category of contracts) to a targeted group of potential bidders. Well
established case law prohibits set-asides based on race or sex, as well as
those which directly conflict with statutory bidding provisions requiring the
award of a contract to the "lowest and best regular bidder" (e.g., certain
construction contracts governed by the California Public Contract Code).

With respect to contracts with private businesses to perform personal
services' and for commodities?, the County Code provides for a competitive
bid process whereby a contract must be awarded to the “most responsive and
responsible bidder who is either the lowest bid price or the highest scoring
bidder.” As such, under the County's current bid process requirements and
absent amendment to the County Code, set-asides are not an available
option to the County.

A preliminary review of other California public agencies, however, indicates
that other local agencies have established set-aside programs which appear
to be legally permissible. Those programs, which may be instructive to the
County in reviewing and possibly revising its current contracting process,
have been implemented by agencies including the Los Angeles County
Metropolitan Transportation Authority ("Metro") and the City and County of
San Francisco ("San Francisco").

In 2012, for example, the Metro was granted approval by the Federal Transit
Administration ("FTA") to implement a race-neutral small business set-aside
program for FTA-funded contracts. In addition, the Metro recommended
authorization to implement a race-neutral set aside program for non-federally
funded competitively negotiated contracts. The latter program allows Metro to
set-aside certain contracts for limited competition among its' Small Business
Enterprise ("SBE") Program, which in turn helps the Metro meet its
Disadvantaged Business Enterprise ("DBE") and SBE contracting goals.

San Francisco has also implemented a set-aside program known as the Micro
Set-Aside Program ("Micro Program") — a program implemented to help very
small, or "micro" local businesses that are at a greater competitive
disadvantage, compete more effectively in the contracting process. Similar to
our County Code, San Francisco's Administrative Code originally mandated
award of contracts to the "lowest responsible bidder." In order to enact the

' County Code 2.121. et seq. [Contracting with Private Businesses].
2 County Code 2.81.800
3 County Code 2.121 and 2.81
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Micro Program, San Francisco revised its code to provide an exemption from
competitive bidding allowing departments discretion to designate specific job
contracts for limited set-asides for Micro-Local Business Enterprises
("MLBEs"),* and formed a commission to determine which companies could
be designated MLBEs under the program.

Based on this preliminary review, County Counsel believes the County could
legally implement a limited set-aside for a proposed Social Enterprise
Preference ("SEP") Program by amending the County Code to provide an
exception to the current "most responsive and responsible bidder who is
either the lowest bid price or highest scoring bidder" requirement. However,
this may be limited by State and/or federal regulations governing certain types
of contracts or grant funded programs, which will require further assessment.
Subject to these limitations, an amendment to the County Code authorizing
the use of a set aside for a proposed SEP Program should expressly outline
the scope of the program, findings of your Board supporting implementation
of such a program, and include language stating that the program's intent is
"race and gender-neutral."

In order to fully develop the scope of a SEP Program, however, further
analysis is required to address a number of policy-related issues, including:
(1) the type of set-aside that would be most effective for a SEP Program
(e.g. dollar amount threshold; number of small business in a
procurement/service category; or other options, etc.); (2) criteria to maintain
service levels and commodity standards; (3) eligibility requirements for
bidders to qualify for a SEP Program; and (4) participation percentage goals,
if any, including findings supporting such goals.

Increase Awareness of Preference Programs in the County

Five of the 95 businesses (5%) said they encountered County staff who are
unaware of the County's preference programs. These businesses also said staff
were unaware of the County's efforts to increase utilization of local small
businesses. They suggested a training or awareness program with individuals in
County departments to make sure they are aware of this policy.

Staff Response:

Staff will be working on the expansion of existing outreach and awareness
efforts preference programs by developing and distributing materials about
these programs to each department’s small business liaisons. The liaisons,
in turn, will distribute these materials to departmental staff that initiate
services and supplies requests. The materials would include information
about how the preference programs work and the public benefits of

% San Francisco's Contract Monitoring Division has set dollar thresholds for average annual gross receipt earnings that
small businesses must meet to qualify as "micro” for certain categories of contracts (i.e., public works,
goods/equipment, professional services, and trucking).
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purchasing and contracting with local small businesses, disabled veteran
businesses, and transitional job providers. The County can also provide a
refresher training to County buyers about these preference programs.

Improved Notification System

Eleven of the 95 businesses (12%) suggested that the County improve its
notification system by more accurately describing the goods and services sought.
One contractor said he came across a solicitation that his business qualified for
but since the County’s language was not the same as the industry’s language, he
was not sent any notification, which is based on inputted keywords.

Staff Response:

Notifications are based on vendor registered product lines and services. If the
vendor has registered for a product or service being solicited then they are
notified via the email address in the vendor registration file.

Staff will revisit the registration process instructions and vendor training
materials.

Soliciting Industry Feedback

Eight of the 95 businesses (8%) suggested the County solicit industry feedback
from businesses when writing bids and solicitations. They asserted that even
after reading a bid or solicitation, they did not always have a clear idea about
what the County really needs. This is because the bids and solicitations are
either poorly written or they are written without knowledge about the industry.

Staff Response:

County departments have and continue to use other techniques to elicit
information from the vendor community to ensure that industry standards are
applied and accurate in the acquisition process. These techniques include:
the use of the Request for Information process; the Pre-Bid/Proposer’s
Conference; and/or the use of a consuitant(s) with expertise in the related
field.

e Request for Information (RFI) process. The RFI process is designed to
obtain preliminary information from the vendor community prior to the
development of a solicitation document.

e Pre-Bid/Proposer's Conference. A Pre-Bid/Proposer's Conference is
conducted at the onset of the solicitation process after the RFP has
been released. The purpose for the conference is two-fold;
1) to highlight important terms and requirements of the solicitation; and

14



ATTACHMENT

2) to provide a forum for prospective bidders to ask questions and
clarify any information within the solicitation.

e Use of a Consultant. On an infrequent basis, County departments will
utilize a consultant(s) with the expertise in the related field to assist
with the development of the RFP or solicitation document. In such
cases, the consultant is prohibited from participating in the bid, and
must not have any affiliation with any of the prospective bidders.

6. County Points of Contact

Nine of 95 participants (9%) discussed their difficulties finding the right person to
talk to at the County. Many businesses said the County is unique in that it is very
difficult to foster the kinds of business relationships necessary to effectively
market their product or services. This is because the County’'s buyers are
disconnected (often in a different department) from the end user of the product,
and thus it is difficult to have “face-to-face” relationships with the right staff. Local
small businesses are often at a loss to understand who they need to talk to.

Staff Response:

The County maintains a contract/purchasing manager list and a commodity
buyer list, which is posted on the County’s “Doing Business” website. Staff
will be working on a point of contact service, as a form of technical
assistance, to help navigate the process of marketing goods and services to
the right people.

7. Technical Assistance

Ten of 95 businesses (11%) said they have difficulty responding to County bids
and solicitations because they were too complex and confusing. In some cases,
businesses said they did not understand the language and/or the requirements in
the bid or solicitation. Several businesses said they would respond more often if
they County provided technical assistance or a training program to help navigate
the complexities of the County’s bidding process.

Staff Response:

The County can design and provide a technical assistance program to help
certified local small businesses understand the County’s bids and solicitations
in a counseling style format. The technical assistance program would include
counseling services to help vendors receive more appropriate bid and
solicitation notifications, understand complex bids and solicitations, and better
target their marketing efforts. To avoid giving an unfair bidding advantage to
businesses participating in the program, the counseling service would only
review the bid or solicitation document with the business and would not
advise the business on bidding decisions or pricing.
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8. Proposed Points Preference

Five of 95 businesses (5%) suggested a point preference system as opposed to
the current cost preference program. For example, in a solicitation, a business
would be given ten points for being a certified local small business, while bigger
businesses would not. One business suggested giving these points on a scale,
i.e. the smaller the business the more points. These points, along with other
points for qualifications, would be taken into account when awarding solicitations.

Staff Response:

As noted herein, the introduction of additional points or a preference
percentage for factors other than cost could negatively impact or lead to the
degradation of the quality of products and/or service levels that the County
procures via contract.

Additional Survey Instrument

As part of the aforementioned Small Business and Economic Impact Utilization Goal
study and report by CSULA, an exploratory survey was conducted of County registered
small businesses to determine how best to allocate the purchasing and contracting
dollars to LSBEs. There were 277 respondents to the CSULA online survey. (Exhibit 5)
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Section 3. Recommendations for Potential Improvements

As described further below, there are a number of enhancements that could be made to
each of the County's preference programs, but based on the Effectiveness
Assessments identified in Section 1 of this report, it is clear that the primary goal should
be to increase the participation in each of the programs.

A. Delegated Purchasing Authority (also referred to as Simplified

Acquisition)

Currently, County departments have the delegated purchasing authority to
conduct solicitations for non-agreement purchases as follows:

e Up to $1,500 — Only one quote is required. However, unless there is a
compelling need to expedite the purchase or there is a known low cost
source, at least two quotes are encouraged when conducting a solicitation.

e $1,501 to $5,000 — A Minimum of three quotes is required, unless a
department uses a certified LSBE vendor to fulfill the requirement in which
case the department only need document the LSBE information for the
transaction. Otherwise, a minimum of three quotes are required.

The acquisition of commodities, and services (as prescribed by the Government
and County Codes®) without a competitive bid process over $5,000 are
processed for review and approval by the Purchasing Agent, and are reported to
the Board on a monthly basis. By State law and County Code, the Purchasing
Agent has the statutory authority to contract for services up to $100,000. Any
services contract over this amount would require Board approval. These
processes, as well as bid publishing requirements for solicitations over $10,000,
are also imbedded in Board and County Purchasing Policies.

As such, an increase in delegated purchasing authority for departments to
independently access, or to solicit and make awards to a LSBE (or any other
preference program participant) may require modifications to applicable
provisions of State law (through legislation), County Code, Board policies, and
County purchasing policies and procedures that govern delegated authority and
competitive bid requirements. Additionally, such authority may be limited by State

’ Government Code Section 25502.5
County Code Chapter 2.81.800
County Code Chapter 2.81.960
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and/or federal regulations governing certain types of contracts or grant funded
restrictions.

Possible Options

One option may be to raise departmental delegated purchasing authority to
award to an LSBE to $10,000, or up to $25,000.

e This would require the respective departments to maintain the applicable
documentation of the transactions, and to either report each transaction to
the Board individually on a monthly basis; or to the Purchasing Agent on a
monthly basis, to include in its monthly Board report; or to require the
department to identify a qualified LSBE, and requisition the purchase through
the Purchasing Agent, via a sole source transaction.

e This option may not require a change in Government Code, but may require
certain amendments to applicable County Code sections, and also to Board
and County Purchasing policies. It would also require additional
administrative process, control and oversight by the departments, and
provides a greater potential for abuse and/or purchasing violations.

e This option would represent a suspension of the County’'s solicitation
process for higher dollar thresholds and create the potential for a moderate
to significant increase in the cost of goods or services by County
departments; and may also exclude other LSBE's or other Preference
Program participants from competing for business in which they would
otherwise qualify.

e This option could not be used in federally funded purchases where federal
acquisitions regulations prohibit geographical preferences.

e Services over $25,000 may be subject to Proposition “A”, and are therefore,
not recommended as part of the option.

Another option would be to evaluate the feasibility of establishing a program
similar to the State’s Simplified Acquisition Process, which provides for its
departments to independently make awards for goods and services through a
restrictive bid process. The awarding department is only required to seek two
bids, both from State-certified small businesses.

However, by comparison, the State currently has approximately 23,000 certified
small businesses vying for their business, while the County has 1,245. This
means that the State has a vastly greater pool of participating small businesses
in any given commodity or service area that can compete for its business than
the County.
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A similar program in the County would have to identify those commodities or
services where more than one small business could even compete, and then a
process for soliciting between those businesses; as well as the development of
criteria to ensure that the County is not compromising product quality and service
levels in its program.

This would also represent a suspension in the County’s open solicitation process,
and may result in excluding other LSBE's or other Preference Program
participants from competing for County business in which they would otherwise
qualify.

B. Increasing the Cost Preference Percentages

The cost preference percentages for each program were developed to promote
and foster inclusiveness and economic development as well as ongoing
evaluation to assure all businesses are provided equal opportunities in the
County’s purchasing and contracting activities. With this same stated goal, the
percentage preference is the same across each of the three programs.

The last increase, from five to eight percent, occurred in April 2012, and was
subsequently included in the implementation of the DVBE ordinance in
December 2013.

While there is no empirical data available to estimate the net cost to the County if
the Board does chose to increase the cost percentages for any one or all of the
programs, we do know that:

e The costs for the LSBE preference percentage over low bid is approximately
$208,834 over the past three fiscal years. As such, it appears that an
increase in the preference percentage to ten or fifteen percent would not
result in a significant financial impact to the County.

e With only 27 current DVBE program participants, an increase in the
preference percentage to ten or fifteen percent would not result in a
significant financial impact to the County.

e While there is currently a limited number of TJOP program participants, they
have received 31% of awards for solicitations in which they have
participated. However, there would not be a measurable change in TJOP
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